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EXECUTIVE SUMMARY

As a result of consolidation and mergers in the health care industry, a significant 
and growing proportion of the U.S. population now receives “Catholic health 
care”—care at hospitals that are owned or affiliated with the Catholic Church.1  

These facilities are governed by strict guidelines that place religious beliefs above 
the medical needs of patients. The expansion of Catholic health care has had a 
disproportionate effect on the sexual and reproductive health care available to 
women of color in many communities.  

“Bearing Faith: The Limits of Catholic Health Care for Women of Color” finds that in 
a majority of the states we studied, women of color2  were more likely than white 
women to give birth at a Catholic hospital. In nineteen of thirty-three states and 
one territory, Catholic hospitals reported a higher percentage of births to women of 
color than did non-Catholic hospitals. These results indicate that pregnant women 
of color are more likely than their white counterparts to receive reproductive health 
care dictated by bishops rather than medical doctors. The religious guidelines 
governing care at Catholic-affiliated medical institutions prohibit a wide range of 
necessary services related to contraception, tubal ligation, and certain treatments 
for pregnancy complications. The restrictions depart significantly from standards 
of care established by the medical profession.3 

These results are especially troubling given that women of color already face 
numerous health disparities, including disproportionately high rates of maternal 
and infant mortality,4  which increases their need to receive reproductive health 
care that meets the highest professional standards. The report ends by providing 
policy recommendations for limiting the risks to patients seeking care at Catholic 
hospitals, risks that in some communities can disproportionately impact women 
of color.
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INTRODUCTION
Laurie Bertram Roberts was twelve weeks pregnant when, fearing that she was 
experiencing a miscarriage, she rushed to the only hospital in her community, a 
Catholic facility.  After examining her, the doctors told her to go home, rest, and 
return if she started to bleed. When she began bleeding heavily the next day 
she returned to the hospital. This time, providers performed an ultrasound and 
told Roberts that she was, in fact, having a miscarriage and that the fetus would 

not survive. Despite this, the doctors 
who attended to Roberts told her 
that they could not do anything to 
help her because the fetus still had a 
heartbeat. Laurie was sent home once 
again. At home, Laurie continued 
to experience heavy bleeding and 
eventually lost consciousness. “I was 
on the phone with my mother when 
I passed out at my husband’s feet,” 
Laurie recalled. “All I can remember 
is honestly thinking this can’t be how 
I die.” Laurie was transported back 
to the same hospital a third time 
by ambulance. Finally, unable to 
detect a fetal heartbeat, the hospital 
provided Laurie with treatment for her 
miscarriage. At the time, Roberts was 

18 years old, uninsured, and a low wage worker, so each visit imposed a significant 
financial burden. The experience nearly cost Laurie her life.

What Roberts did not know at the time was that her experience was not unique. 
In hundreds of medical facilities across the country, health care providers are 
contractually obligated to place the religious beliefs of their employer above 
the health and safety of their patients. Catholic hospitals are subject to a set of 
written policies called the “Ethical and Religious Directives for Catholic Health Care 
Services” (ERDs), promulgated by the U.S. Conference of Catholic Bishops, that set 

...THE DOCTORS WHO ATTENDED 
TO ROBERTS TOLD HER THAT THEY 
COULD NOT DO ANYTHING TO HELP 
HER BECAUSE THE FETUS STILL HAD A 
HEARTBEAT. LAURIE WAS SENT HOME 
ONCE AGAIN. AT HOME, LAURIE 
CONTINUED TO EXPERIENCE HEAVY 
BLEEDING AND EVENTUALLY LOST 
CONSCIOUSNESS. 
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Laurie Bertram Roberts, reproductive justice activist. 
At 18 years old Laurie had a miscarriage that nearly cost her her life.



the parameters of “Catholic health care,” drawing from “the Catholic Church’s 
theological and moral teachings.”5  The ERDs prohibit health care providers from 
delivering a wide range of scientifically recognized and necessary health care 
services, often without patients’ knowledge or consent. This report shows that in 
many states women of color are more likely than white women to give birth at health 
care institutions affiliated with the Catholic Church and governed by the ERDs.6  
They are, therefore, more likely than white women to receive medical treatment 
that is dictated by the religious beliefs of bishops rather that the medical judgment 
of doctors. The disparities uncovered in this report are especially concerning as 
women of color already face many health disparities, including lack of access 
to quality care, increased risk for pregnancy complications, and higher rates of 
unintended pregnancy, which increase their need for comprehensive reproductive 
health treatment. 

The ERDs forbid hospitals owned by or affiliated with the Catholic Church (collectively 
referred to as “Catholic hospitals” in this report, although they include a variety 
of institutions7 ) from providing many forms of reproductive health care, including 
contraception, sterilization, many infertility treatments, and abortion, even when a 
patient’s life or health is jeopardized by a pregnancy. Catholic hospitals represent 
a large and growing part of the U.S. health care system. One in six hospital beds in 
the country is in a hospital governed by the ERDs.8   In some areas of the country 
more than 40% of all hospital beds are in a Catholic hospital, and entire regions 
have no other option for hospital care.9  In hospitals covered by the ERDs, patients 
– and women in particular – have been denied care for life-threatening conditions 
in violation of their best interests, prevailing medical standards of care, and ethical 
guidelines in the medical community. Furthermore, despite their reputation for 
providing charity care, Catholic hospitals “provide disproportionately less charity 
care than do public hospitals and other religious non-profit hospitals,”10  thereby 
debunking the myth that Catholic hospitals are doing a better job than other 
institutions of filling unmet health care needs.11 

This study finds that in nineteen out of the thirty-four states/territories that we studied, 
women of color are more likely than white women to give birth at hospitals bound 
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by the ERDs. Women of color’s disproportionate reliance on Catholic hospitals in 
these states increases their exposure to restrictions that place religious ideology 
over best medical practices. 

To determine whether women of color disproportionately give birth at hospitals 
operating under the ERDs, we compared the percentage of births to women of 
color at Catholic and non-Catholic hospitals. In over half of the states we studied 
(19 out of 33 states plus Puerto Rico) we found that women of color are more 
likely than white women to give birth at hospitals operating under the ERDs. 12  
The racial disparity in birth rates at Catholic hospitals is especially striking in some 
states. For example, in Maryland, three-quarters of the births in Catholic hospitals 
are to women of color, while women of color represent less than half the births at 
non-Catholic facilities. In New Jersey, women of color make up 50% of all women 
of reproductive age, yet represent 80% of births at Catholic hospitals.
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INTRODUCTION TO ERDS
The ERDs are a set of theologically-driven rules that apply to all Catholic, and many 
Catholic-affiliated, health care institutions.13  The first edition of the guidelines was 
issued in 1949, however they were not widely adopted by Catholic hospitals until 
after the Supreme Court’s 1973 decision in Roe v. Wade.14  The current fifth edition 
of the ERDs is broad in scope, providing theological principles, regulations, and 
guidance on a range of hospital matters including strict limitations on the provision 
of reproductive health care to patients, regardless of the patient’s personal moral 
or religious beliefs, health and medical history, existing medical condition, or 
other relevant circumstances. The ERDs also outline the provision of pastoral care, 
provider-patient communications, and the treatment of employees at Catholic 
facilities. The limitations on health care services include the following:

“Abortion (that is, the directly intended termination of pregnancy before viability or the directly 
intended destruction of a viable fetus) is never permitted … Catholic health care institutions 
need to be concerned about the danger of scandal15  in any association with abortion 
providers.”16

 
“In case of extrauterine pregnancy, no intervention is morally licit which constitutes a direct 
abortion.”

“Prenatal diagnosis is not permitted when undertaken with the intention of aborting an unborn 
child with a serious defect.”

“Catholic health institutions may not promote or condone contraceptive practices.”

“Direct sterilization of either men or women, whether permanent or temporary, is not permitted 
in a Catholic health care institution.”17  

“A female who has been raped should be able to defend herself against a potential 
conception from the sexual assault. If, after appropriate testing, there is no evidence that 
conception has occurred already, she may be treated with medications that would prevent 
ovulation, sperm capacitation, or fertilization. It is not permissible, however, to initiate or to 
recommend treatments that have as their purpose or direct effect the removal, destruction, 
or interference with the implantation of a fertilized ovum.”
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Thus, the ERDs prohibit health care workers from providing contraceptives, 
emergency contraception, sterilization, some treatments for ectopic pregnancy, 
abortion, and fertility services. These services are prohibited regardless of patients’ 
wishes, the urgency of a patient’s medical condition, the provider’s own medical 
judgment, or the standard of care in the medical profession. In some instances, 
Catholic hospitals do not provide referrals or even information about these 
services.18  Often, patients are not informed that the care they are receiving is 
governed by the ERDs, and it is not obvious that the hospital is affiliated with the 
Catholic Church – hospitals controlled by the ERDs can have names such as Affinity, 
Borgess, Memorial, AMITA, or OSF. While the ERDs are interpreted or enforced in a 
range of ways in facilities where they apply,19  their application has been shown 
to adversely affect patients’ health and well-being.20
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a.	 Summary of Results

This study finds that in nineteen states, women of color are more likely than white 
women to give birth in Catholic hospitals, and therefore to receive theologically-
governed treatment required by the ERDs. Two states showed little disparity21  and 
twelve states plus one territory had Catholic hospitals that disproportionately served 
white women.22  An additional seven states had no Catholic birth hospital.23  This 
report studied only hospitals that are governed by the Catholic Bishop’s ERDs, and 
does not address the many other health care facilities that are religiously affiliated 
and may apply similar faith-based restrictions on health care. These providers 
include facilities affiliated with the Baptist Church, Seventh Day Adventist Church, 
Church of Jesus Christ of Latter Day Saints, and others. Indeed, the largest hospital 
in the country, Florida Hospital Orlando, is a faith-based health care organization 
and part of the Adventist Health System.24 

The effects of the ERDs in limiting access to adequate or necessary health care 
have the potential to amplify the already inadequate health care available to 
women of color. As will be discussed further below, women of color nationally 
face barriers in accessing reproductive health care and have significantly poorer 
outcomes during pregnancy and delivery than white women.25  

b.	 Methodology

To determine whether women of color (defined as any race/ethnicity other than 
non-Hispanic white) disproportionately give birth at hospitals operated under 
the ERDs, we compared the percentage of births to women of color at Catholic 
hospitals with the percentage of births to women of color at non-Catholic hospitals 
within each state. We hypothesized that women of color were disproportionately 
exposed to care governed by the ERDs if births to women of color represented a 
higher percentage of all births at Catholic hospitals than at non-Catholic hospitals. 
If we assume that the proportion of births at a hospital is similar to the proportion 
of pregnancy-related medical complications at the hospital, then those with 
pregnancy-related complications would be particularly affected by the ERDs, as 
they may not have had access to appropriate and/or necessary care during a 
medical emergency.26 

WOMEN OF COLOR DISPROPORTIONATELY 
RECEIVE CARE GOVERNED BY THE ERDS
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c.	 Results Demonstrate that Women of Color Disproportionately Give Birth in 
Hospitals Governed by the ERDs

Our analysis finds that across all thirty-three states27  and one territory with available 
data combined, a higher proportion of births at Catholic hospitals are to women 
of color than at non-Catholic hospitals. Nationally, 49% of births at non-Catholic 
hospitals are to women of color while 53% of births at Catholic hospitals are to 
women of color. The potential impact of Catholic health care on women of color is 
more evident when the data are broken down on a state-by-state basis. A disparity 
exists at the individual state level in nineteen of these states, including many in 
the Northeast and Midwest. These states are: Alaska, Connecticut, Delaware, 
Idaho, Illinois, Indiana, Maine, Maryland, Michigan, Massachusetts, Missouri, New 
Hampshire, New Jersey, New Mexico, Ohio, Oregon, Pennsylvania, Tennessee, 
and Wisconsin. 

d.	 Racial Disparities by State
We outline the state-level disparities below in order of greatest to smallest racial 
disparity. We also highlight the state laws that may allow Catholic institutions to deny 
certain reproductive health care services without consequence. Many of these 
laws could be interpreted to prevent a patient who is denied necessary medical 
care by a Catholic hospital from bringing a successful claim for malpractice. 
Additional laws that provide special protections to religious hospitals and institutions 
will be discussed later in this report. 
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NEW JERSEY

53% Women of color make up half of all women of 
reproductive age in New Jersey (50%), and just 
over half (53%) of births at non-Catholic hospitals.

However, they represent an overwhelming 80% of births at Catholic hospitals. The disparity 
is especially significant for Hispanic women in the state. While approximately 1 in 25 births to 
white women occurs in a facility following the ERDs (4%), the number for Hispanic women is 
closer to 1 in 6 (17%). Despite the fact that white women had over 15,000 more births than 
Hispanic women overall, Hispanic women had over twice the number of births at Catholic 

hospitals than white women (4,714 vs. 1,735).

The right of medical providers, including Catholic hospitals, to withhold reproductive care 
from patients is explicitly protected under New Jersey law. Several statutes exempt private 
hospitals in the state from criminal or civil liability for refusing to provide abortions and 

sterilizations, with no clear exception for emergencies.28  
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MARYLAND

At Catholic hospitals in Maryland three-quarters (75%) of births are to women of color, as 
compared with non-Catholic hospitals, where less than half (48%) of births are to women of 
color.  In fact, black women in Maryland had almost 3,000 more births at Catholic hospitals 
than white women, despite the fact that they had over 10,000 fewer births overall. Examining 
the data in another way, 11% of white women, 28% of black women, and 31% of Hispanic 

women who give birth in Maryland did so in facilities operating under the ERDs. 

11%

28%

31%

WHITE
WOMEN

BLACK
WOMEN

HISPANIC
WOMEN

Maryland law protects from civil liability all hospitals that refuse to perform or provide referrals 
for “any medical procedure that results in artificial insemination, sterilization, or termination 
of pregnancy.”29  Health advocates have repeatedly opposed the expansion of Catholic 
facilities in Maryland due to fears over the loss of reproductive care.30  Most recently, in 2011, 
state regulators faced with proposals from a Catholic and a secular facility to build a new 
hospital in Montgomery County selected the Catholic provider, despite community concerns 

regarding a lack of access to reproductive health care.31 

BEARING FAITH 15



MAINE

DELAWARE

Maine is one of the least diverse states in the country; however it has one of the 
greatest disparities in Catholic hospital births between black and white mothers. 
Black women in Maine are nearly three times more likely than white women to 
give birth at a hospital governed by the ERDs: 11% of births to white women and 
32% of births to black women occur at a Catholic hospital. 

Maine law creates significant immunities from liability for any health care provider 
or institution that might be sued for malpractice or other torts related to the delivery 
of reproductive health care.  Specifically, it states that anyone who refuses to 
perform an abortion may not be held liable for “damages allegedly arising from 
the refusal.”32  Furthermore, a hospital may not be held “civilly or criminally liable 
for refusing to participate in performing any sterilization procedure.”33

In Delaware, women of color are almost twice as likely as white women to give 
birth at a Catholic facility: 9% of births to women of color and 5% of births to white 
women take place in a hospital operating under the ERDs. Births to women of color 
accounted for about three of every five births at Catholic hospitals (61%) and only 
about two of every five at non-Catholic hospitals (44%). 

Delaware law provides broad protections for health care providers and facilities 
that refuse to provide abortions to patients, stating that refusal to provide such care 
“shall not be grounds for civil liability to any person, nor a basis for any disciplinary 
or other recriminatory action against it by the State or any person.”34   
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NEW MEXICO

While New Mexico has only one Catholic hospital—Christus St. Vincent Regional 
Medical Center—there are significant racial disparities in who seeks health care at 
that facility. Hispanic women represent about half (52%) of births at non-Catholic 
hospitals in the state, but three-quarters (75%) of births at Christus St. Vincent. 
This is particularly troubling as Christus St. Vincent is a sole community provider—
meaning it is the only nearby option available for its patients.35  Women who are 
denied reproductive health services at this hospital may not have other feasible 
options for care where they live, or may experience more inconvenience due 
to the time needed to travel to a non-Catholic facility. St. Vincent did not follow 
the ERDs until 2008, when it merged with Christus Health, a Catholic group from 
Texas.36  The merger was approved by the state Departments of Health and Human 
Services despite community concerns about the merger’s impact on access to 
reproductive health care.37 

New Mexico law does not require any hospital to admit any patient for the purpose 
of performing an abortion38  or sterilization.39  Furthermore, health care facilities 
may decline to provide any medical service that is “contrary to a policy of the 
health-care institution that is expressly based on reasons of conscience,” so long as 
this policy is communicated to the patient.40  A state bill proposed in 2017, the Put 
Patients First Act, would prohibit hospitals from “refus[ing] to provide a reproductive 
health service to a patient if withholding the reproductive health service would 
result in or prolong a serious risk to the patient’s life or health.”41  The bill would also 
prohibit hospitals from restricting a provider’s ability to provide comprehensive 
information to patients about their reproductive health condition and treatment 
options, offer referrals, or offer care during medical emergencies.42   
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MASSACHUSETTS
While about one in twenty (5%) births to white women occur at Catholic hospitals 
in Massachusetts, one in ten (10%) births to black and Hispanic women take place 
at Catholic hospitals. Thus, women of color are twice as likely to give birth in a 
Catholic hospital in Massachusetts.43 

Massachusetts broadly protects the right of a hospital to refuse to provide care, 
referrals, or even information about services related to abortion, sterilization, or 
contraception in a section of the commonwealth’s law designed to prohibit 
“Crimes Against Chastity, Morality, Decency and Good Order.”44  Both reproductive 
health advocates and some Catholic advocates have objected to partnerships 
between Catholic and secular health care providers in Massachusetts—the former 
out of fear that such partnerships would reduce access to reproductive health care 
and the latter out of concerns that it would implicate the Catholic Church in the 
provision of such care. In 2009, state regulators approved a partnership between 
Caritas Christi Health Care, a large Catholic hospital system, and Centene, a 
secular insurer, over the objections of several reproductive health groups.45  The 
program was nevertheless abruptly terminated after the Archbishop of Boston 
determined that it would improperly associate Catholic hospitals with abortion 
providers.46  

CONNECTICUT
In Connecticut, women of color are more than twice as likely as white women to 
give birth at a Catholic facility. One quarter (25%) of births to black women occur 
in a Catholic facility, while just over one tenth (11%) of births to white women occur 
in a Catholic hospital. 

In 2012, a planned merger between a Catholic and non-Catholic hospital 
was discontinued due to concerns about the impact of the ERDs on access to 
reproductive health care.47  However the state agency that raised these concerns, 
the Connecticut Permanent Commission on the Status of Women,48  has since 
been eliminated.49  
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WISCONSIN

Out of the thirty-three states and one territory from which we collected data, 
Wisconsin displays the highest percentage of births at Catholic hospitals compared 
to non-Catholic hospitals for all racial groups, but especially for women of color. 
One in three births to white women is at a Catholic hospital (33%) while just over 
one in two (52%) births to black women is in a Catholic hospital. In fact, Wisconsin 
is the only state we studied where black women are more likely to give birth at a 
Catholic than a non-Catholic facility. Hispanic women are also more likely than 
their white counterparts to give birth at a Catholic hospital, with 45% of births to 
Hispanic women occurring at a hospital abiding by the ERDs. Notably, 1 in 4 birth 
hospitals in Wisconsin is a Catholic institution.

Medical providers who have worked in two Catholic hospitals in Milwaukee, 
Wisconsin—Wheaton Franciscan-St. Joseph, which is located in a majority black 
neighborhood, and Columbia St. Mary’s—recently revealed in a news article 
the numerous ways in which the ERDs impacted the care they could provide 
to patients.50  In one instance, Dr. Jessika Ralph described being forced to wait 
more than twenty-four hours for her patient to deliver an eighteen-week fetus with 
no chance of survival rather than perform an abortion or induction.51  Dr. Ralph 
noted that she was bound by St. Joseph’s rule requiring her to wait until a patient 
“hemorrhaged or showed at least two signs of infection” before taking action.52  

Wisconsin law allows hospitals to refuse to perform or admit patients for sterilizations 
or abortions without being held “liable for any civil damages resulting…if such 
refusal is based on religious or moral precepts.”53 
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IDAHO
Idaho, a state with a largely white population, shows substantial racial disparities 
in rates of Catholic hospital births. While 15% of births to white women take place 
in a Catholic hospital, the rates are significantly higher for women of color—37% 
for black women, 21% for Hispanic women, and 26% for “other,” which includes 
Native American and Asian women.

Idaho immunizes Catholic hospitals from legal claims related to the refusal to 
perform or accept a patient for an abortion or sterilization.54  Furthermore, individual 
providers have the right to decline to provide a range of reproductive health care, 
including “abortion, dispensation of an abortifacient drug, human embryonic stem 
cell research, treatment regimens utilizing human embryonic stem cells, human 
embryo cloning or end of life treatment and care.”55  Unlike many other states, 
however, Idaho does not permit health care providers to refuse care—including 
abortion— “in a life-threatening situation where no other health care professional 
capable of treating the emergency is available.”56 

NEW HAMPSHIRE
In New Hampshire, 13% of all births to white women occur at a Catholic facility. 
That number is 22% for black women, 18% for Hispanic women, and 17% for “other” 
non-white women. 

New Hampshire is one of few states that have not explicitly provided a right for 
hospitals to deny abortion care due to their religious or moral beliefs. Nevertheless, 
Catholic hospitals in the state comply with the ERDs, and past mergers between 
secular and Catholic hospitals have been contentious.57  Furthermore, there is at 
least one reported incident of a women being denied emergency care while 
miscarrying at a Catholic hospital in Manchester, New Hampshire.58
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TENNESSEE
Black women in Tennessee make up a larger percentage of all births at Catholic 
hospitals than at non-Catholic hospitals: just under two in ten births at non-Catholic 
hospitals (19%) are to black women versus just under three in ten births at Catholic 
hospitals (29%). 

Tennessee law holds that “No hospital shall be required to permit abortions.”59  

Hospitals are also allowed to withhold access to and information about 
contraception, without being held liable for this refusal, if motivated by religious 
or conscientious objection.60  Abortion is especially difficult to access in Tennessee, 
as the state has passed numerous laws to curtail abortion care. In 2017, the state 
passed a ban on abortions performed after viability (although there is an exception 
for medical emergencies).61   

Women of color are also disproportionately likely to give birth at Catholic hospitals 
as compared to white women in Missouri, Pennsylvania, Indiana, Alaska, Ohio, Illinois, 
Michigan, and Oregon. The disparities in these states are more modest. All of these states 
allow hospitals to decline to provide abortion care.62  A disparity is also present in a twentieth 
state—West Virginia— although the results are not statistically significant.63 

The disparities revealed in this study are especially troubling for states with poor birth 
outcomes or significant existing racial health disparities, as women of color in these states 
may have an especially urgent need for access to quality reproductive and maternal 
health care. For example, New Jersey has an extremely high maternal mortality rate 64  
and Wisconsin has a large racial disparity in its infant mortality rate.Wisconsin ranks twenty-
seventh highest in the nation for white infant mortality, but has the second highest mortality 
rate in the nation for black infants.65  We do not intend to suggest causality or correlation 
between rates of Catholic hospital usage and rates of infant mortality; rather, we merely 
intend to highlight the clear need for comprehensive OB/GYN services among women, 
and especially women of color, in these states. 

ADDITIONAL STATES
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SCOPE OF CATHOLIC HEALTH CARE

The impact of the ERDs on access to health care is sweeping. As reported in a 
recent study by MergerWatch, one in six hospital beds in the U.S. is currently in a 
facility operating under the ERDs.66  This is due in part to increased consolidation 
within the health care industry; starting in the 1990s, independent hospitals—
including Catholic hospitals—began to merge into large health systems for a 
number of economic reasons.67  In response to this trend, the U.S. Conference of 
Catholic Bishops (USCCB) expanded the reach of the ERDs. In 1994, the ERDs were 
updated specifically to place restrictions on partnerships between Catholic and 
non-Catholic institutions.68  The ERDs now state that new partnerships “can help 
to implement the Church’s social teaching,” and require that “[a]ny partnership 
that will affect the mission or religious and ethical identity of Catholic health care 
institutional services must respect church teaching and discipline.”69  In practice, 
this has led to the adoption of the ERDs by non-Catholic private and public health 
care institutions that are affiliated with, managed by, or have purchased land from 
Catholic health systems.70 

Consolidation in health care has only increased since the passage of the 
Affordable Care Act in 2010.71  In several instances, however, health care providers 
and community advocates have succeeded in negotiating creative solutions 
to maintain reproductive health care services in facilities merging with Catholic 
hospitals.72  This has led the USCCB to consider even stricter rules on mergers. In 
2014, the USCCB revealed that it was considering updating the ERDs yet again to 
prevent such workarounds.73  
 
Catholic hospitals see millions of patients per year.74  As consolidation continues, 
more and more hospitals may be forced to operate under some or all of the 
religious restrictions of the ERDs. This puts an astounding number of patients across 
the country at risk of having their health needs subordinated to the religious tenets 
of the Catholic Church. 
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IMPACT OF THE ERDS ON PATIENT CARE

The ERDs impede patients’ ability to access a wide range of care, from emergency 
contraception after a sexual assault to tubal ligations (having one’s “tubes tied”) 
after birth, when this procedure is safest and therefore recommended.75  Miscarriage 
management and care for pregnancy complications are a particular concern 
at hospitals operating under the ERDs. The directives have been interpreted in 
some hospitals to prohibit doctors from providing uterine evacuations or abortions 
whenever a fetal heartbeat can be 
discerned, regardless of its future 
chance of survival.76  This leads 
providers to perform unnecessary 
testing to determine whether there is a 
heartbeat and to subsequently delay 
care until a patient’s health, safety, 
and future fertility is jeopardized.77   

While the ERDs can be read to permit 
the prioritization of the health of a 
patient over their fetus, in practice 
even medically-indicated care is often 
prohibited. Some doctors at Catholic 
hospitals have reported being 
required to deny medically-indicated 
uterine evacuations or abortion care 
even during emergencies, either 
transferring patients to another hospital while they are unstable or waiting until 
their medical condition becomes critical.78  Others have described the ERDs limiting 
their ability to appropriately treat patients with risky tubal/ectopic pregnancies; 
according to at least one provider at a Catholic hospital, such refusals have led to 
tubal rupture.79  Patients have described being discharged from the emergency 
room without treatment while miscarrying and being forced to continue a non-
viable pregnancy.80   

Perhaps even more problematically, some Catholic hospitals restrict physicians 

PERHAPS EVEN MORE 
PROBLEMATICALLY, SOME 
CATHOLIC HOSPITALS RESTRICT 
PHYSICIANS FROM PROVIDING 
INFORMATION ABOUT ABORTION 
AND OTHER REPRODUCTIVE 
HEALTH CARE, LEAVING PATIENTS 
UNINFORMED ABOUT THEIR HEALTH 
NEEDS AND OPTIONS.
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from providing information about abortion and other reproductive health care, 
leaving patients uninformed about their health needs and options.81  And while 
some Catholic hospitals are willing to assist in transferring patients to another facility 
for necessary care, others will not provide referrals for care banned by the ERDs or 
transfer patients’ medical records.82 

Religious restrictions on care may be appropriate if patients were aware of these 
restrictions and fully shared the hospital’s views on reproductive care. This is usually 
not the case, however. Hospitals operating under the ERDs often do not disclose this 
fact to their patients, or explain how their care is being impacted by the hospital’s 
religious identity. According to a recent study, 37% of patients whose regular 
hospital was Catholic were unaware of its religious affiliation.83  Furthermore, 67% 
believed Catholic hospitals provided tubal ligations upon request, 46% believed 
they would provide an abortion for life-threatening pregnancies and 30% believed 
they would provide an abortion in the case of fetal anomaly.84 

Even patients who share the hospital’s Catholic identification may not fully 
understand or agree with the ERDs’ limitations on care. Research shows that 
Catholic women are not significantly more likely to correctly identify their hospital 
as a Catholic facility.85  Moreover, Catholic women have varied views regarding 
contraception and abortion: 85% of Catholics support abortion when a woman’s 
health is seriously endangered and 53% say abortion should be legal in all or most 
cases—only slightly less than 57% among the general population.86  Catholic women 
have abortions at about the same rate as do other women.87  Sexually active 
Catholic women are as likely to have used contraception that is banned by the 
Catholic Church as women in the general population.88  Thus, even those patients 
who share their provider’s religious identity are unlikely to agree with the ERD’s strict 
prohibition of contraception and ban on abortion even during emergencies. 

Finally, patients who are aware of a hospital’s restrictions on care may be unable to 
access another provider that is not governed by the ERDs. During an emergency, 
patients are often taken to the hospital closest to them, regardless of whether 
or not it operates under the ERDs. As discussed earlier, some women live in a 
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community with only one facility where they can obtain medical care, or are faced 
with choosing among hospitals all of which follow the ERDs. Catholic hospitals 
are increasingly the sole or primary health care provider in many communities; in 
2016, there were over a million emergency room visits to sole community hospitals 
operating under the ERDs.89  Even if other hospitals are nearby, some insurance 
companies will only cover care at particular hospitals. Furthermore, Catholic 
hospitals that refuse to make referrals or transfer patients’ medical records make 
finding an alternate provider even more difficult.90 
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Tamesha Means of Muskegan, Michigan.
In 2010, Tamesha was denied emergency treatment for a miscarriage.



LEGAL CHALLENGES TO THE ERDS

Several legal challenges have been filed over the past few years by patients 
who were denied medical treatment, including treatment for miscarriage, tubal 
ligations, and hysterectomies, at Catholic hospitals. One of the most significant 
challenges to the ERDs in recent years was brought by a woman whose life—
like Laurie Bertram Roberts’— was put at risk by inadequate care at a hospital 
operating under the ERDs.  

In 2010, Tamesha Means of Muskegon, 
Michigan was only eighteen weeks 
pregnant when her water broke 
and she began to experience 
contractions.91  She immediately went 
to the only hospital in her county, 
Mercy Health Partners (MHP), where 
she was given pain medication, 
discharged from the hospital, and 
told to return for an appointment 
with her regular doctor in eight 
days.92  Ms. Means did not know that 
MHP was bound by the ERDs, which 
prohibited MHP staff from terminating 
a pregnancy, even to assist a woman 
who is miscarrying. The doctors had 
diagnosed Ms. Means with conditions 
indicating that her fetus had little chance of survival, and that continuing the 
pregnancy could jeopardize her health.93  However, they did not inform Ms. Means 
of these circumstances or explain that she could avoid further complications by 
terminating her pregnancy. Instead, they misled Ms. Means by suggesting that 
she might be able to deliver a healthy child.94  The following day, Ms. Means 
returned to the hospital in severe pain, bleeding, and with a high temperature. 
While her treating physician suspected that she had a bacterial infection, she was 
nevertheless discharged a second time without any explanation of the seriousness 
of her condition. Ms. Means returned to MPH a third time that evening, and was 

THE DOCTORS HAD DIAGNOSED 
MS. MEANS WITH CONDITIONS 
INDICATING THAT HER FETUS HAD 
LITTLE CHANCE OF SURVIVAL...
HOWEVER, THEY DID NOT 
INFORM MS. MEANS OF THESE 
CIRCUMSTANCES OR EXPLAIN 
THAT SHE COULD AVOID FURTHER 
COMPLICATIONS BY TERMINATING 
HER PREGNANCY.
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in the midst of being discharged when she began to deliver. Her child died shortly 
after delivery.  
 
Tamesha Means brought a negligence suit against two organizations—the United 
States Conference for Catholic Bishops (USCCB), that wrote and disseminated 
the ERDs, and the Chairs of Catholic Health Ministries (CHM), that required Mercy 
Health Partners to abide by the ERDs —for “promulgating and implementing 
directives that cause pregnant women who are suffering from a miscarriage to 
be denied appropriate medical care, including information about their condition 
and treatment options.”95  CHM governs Trinity Health, a health care system that 
operates MHP and other hospitals. 

After losing in the federal District Court, Ms. Means appealed the case to the 6th 
Circuit Court of Appeals. The circuit court found that Ms. Means did not suffer a 
“present physical injury,” and therefore could not make a negligence claim.96  o	
Since the circuit court’s decision relied on the (dubious) assertion that Ms. Means 
did not suffer an injury, it did not decide the more complex and significant issues 
of whether USCCB could be held responsible for the inadequate care that Means 
received, or whether its religious identity could protect it from suit.

Other recently-filed lawsuits challenge the denial of additional procedures barred 
by the ERDs. Rebecca Chamorro brought suit after being denied a tubal ligation at 
Mercy Medical Center, a Catholic hospital in California.97   The safest way to perform 
this procedure is immediately after birth, to avoid a second surgical procedure 
under anesthesia.98  When her physician asked for authorization from Mercy to 
perform the procedure after Ms. Chamorro gave birth, the hospital refused, citing 
the ERDs. The ERDs call vasectomies and tubal ligations “intrinsically evil.”99  Ms. 
Chamorro filed a lawsuit against Dignity Health, a large Catholic health system 
that required Mercy to abide by the ERDs. While the case is ongoing, Chamorro’s 
request for a preliminary injunction was denied.100  The court found Chamorro was 
unlikely to succeed in her lawsuit because she could have “obtain[ed] the desired 
procedure at other hospitals that do not follow defendant’s directives.”101 
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In 2017 there have been two cases filed by transgender men who were denied 
gender affirming surgeries at Catholic hospitals. The first was brought by Jionni 
Conforti after he was refused a hysterectomy at a hospital in New Jersey.102  Mr. 
Conforti received an email from the hospital stating that “as a Catholic Hospital 
we would not be able to allow your surgeon to schedule this surgery here.”103  Mr. 
Conforti filed a suit against the hospital under New Jersey’s anti-discrimination law, 
which prohibits discrimination based on sex and gender identity, as well as Section 
1557 of the Affordable Care Act, which prohibits discrimination on the basis of sex in 
access to health care.104  Similarly, Evan Michael Minton sued a Catholic hospital for 
refusing to perform a hysterectomy on him. Mr. Minton’s suit alleges that this denial 
violated California’s law prohibiting sex discrimination.105   Both cases are pending.

Tamesha Means, left, with her children.



LEGAL AUTHORITY FOR THE ERDS
The ERDs as carried out by some hospitals violate legal standards of care including 
patients’ common law right to informed consent,106  informed consent requirements 
within federal law,107  hospitals’ duty to stabilize patients in emergency rooms,108  

and prohibitions on sex discrimination in health care.109  Religious restrictions on 
health care are protected by a number of federal and state laws, however, 
that affirmatively grant health care providers and institutions the right to deny 
reproductive health care to patients. These laws, often called “religious refusals,” 
were first enacted in the wake of the Supreme Court’s Roe v. Wade decision in 
1973, and have since been expanded to cover a wider range of providers and 
services. While refusals are longstanding and widespread, their scope is not clear. 
For example, courts have yet to explicitly rule as to what should happen when 
a hospital’s legal duty to stabilize a patient conflicts with a faith-based refusal 
permitted by state or federal law. 

Below are several of the most notable reproductive health care religious refusal 
laws:

The 1973 Church Amendment states that 1) health care providers who receive 
federal funds are not required to perform any sterilization procedure or abortion if 
this would be contrary to their religious beliefs or moral convictions, and 2) entities 
that receive federal funds may not “discriminate” against health care professionals 
because they have performed— or refused to perform— sterilizations or abortions, 
or because of their “religious beliefs or moral convictions respecting sterilization 
procedures or abortions.”110   

While at first glance, this provision appears neutral with regard to opinions on 
abortion, it in fact favors religious objectors: Under the Amendment, a religious 
hospital can prohibit doctors from performing sterilizations and abortions, even if 
this goes against a doctor’s religious, moral, or medical judgment, and still receive 
federal funds. A secular hospital that receives funding, however, may not require 
doctors to provide this care. Put another way, doctors who are morally opposed 
to performing a sterilization or abortion are protected regardless of where they 
work, while doctors who may feel morally obligated  to provide such care can be 
prohibited from doing so by their employer.
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The 1997 Balanced Budget Act extended religion-based refusal protections to 
cover not just entities that provide health care, but entities that pay for it. The 
Act contained a provision stating that Medicare and Medicaid managed care 
programs need not “provide, reimburse for, or provide coverage of a counseling 
or referral service” if the organization offering the plan “objects to the provision of 
such service on moral or religious grounds.” Thus, the law allows health plans funded 
by Medicare and Medicaid to refuse to provide reproductive health services—
including counseling and referrals for abortion-related services. This considerably 
reduces access to reproductive health care, as patients are rarely able to simply 
switch to a different insurance plan. Low-income women, who may be unable to 
pay for services out-of-pocket, are particularly harmed by health plans that object 
to coverage for comprehensive care.111 

The Weldon Amendment has been attached to an annual Labor, Health, and 
Education appropriations bill every year since 2004. The amendment prohibits 
federal agencies, federal programs, and state and local governments that receive 
money under the annual bill from “discriminating” against health care entities 
because they refuse to provide, pay for, provide coverage of, or refer for abortions. 
“Entities” is defined broadly to include “an individual physician or other health care 
professional, a hospital, a provider-sponsored organization, a health maintenance 
organization, a health insurance plan, or any other kind of health care facility, 
organization, or plan.” The provision therefore allows even large health insurance 
companies to refuse to provide abortion coverage, limiting governments’ ability 
to ensure access to comprehensive reproductive health care.112 
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State Reproductive Health Care Religious Refusals are often even broader than 
federal laws. Almost every state has enacted refusal laws that provide legal cover 
to health care providers and/or institutions that deny reproductive health services 
to patients.113  Forty-five states have passed abortion refusal laws for individual 
providers, and forty-three have passed them for institutions. Moreover, eighteen 
states have passed refusal laws related to sterilization and twelve have passed 
refusals for contraceptive services.114  The language of state exemption laws is 
often sweeping, covering a far greater range of activities and many more people 
in the health care industry than federal provisions.115

Possibly the broadest religious refusal is now in Mississippi. In addition to providing 
extensive exemptions for health care providers and payers,116   it states that a 
“health-care institution that declines to provide or participate in a health-care 
service that violates its conscience shall not be civilly, criminally or administratively 
liable if the institution provides a consent form to be signed by a patient before 
admission…stating that it reserves the right to decline to provide or participate in 
a health-care service that violates its conscience.” So long as this general form is 
signed, hospitals may refuse to provide any type of counseling or care—not just 
reproductive care— even during medical emergencies.

While religious exemptions are already extremely broad, policymakers and 
advocates across the country are trying to expand them even further. On the 
federal level, the repeatedly-introduced Abortion Non-Discrimination Act would 
write the Weldon Amendment into permanent law, rather than being subject to 
annual renewal as part of an appropriations bill.117  It would also expand the Weldon 
Amendment by applying the requirement to all federal funds.118  On the state level, 
new and ever-broader reproductive health care refusal laws are introduced each 
year.

Despite the broad protections for Catholic hospitals under state and federal 
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religious refusal laws, courts have not clearly determined when and whether health 
care providers can withhold treatment due to their religious beliefs. While the ERDs 
are protected by federal and state religious refusal laws, there are nevertheless 
strong legal and constitutional arguments that health care providers should not 
be permitted to place their religious faith above the health and safety of their 
patients; to substitute theological standards of care for standards of care based 
in science; or to discriminate against patients based on religious doctrine. Courts 
have, on occasion, ruled that health care providers and institutions do not have an 
absolute right to refuse to provide reproductive health information and services to 
which they morally object.119  However this remains a largely under-litigated area 
and many questions remain regarding the validity of broad refusal laws120  and 
when a provider’s religious beliefs must yield to patients’ health and safety.
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EXISTING RACIAL DISPARITIES IN HEALTH CARE

The increased likelihood that women of color will seek reproductive health care at 
a hospital operating under the ERDs has the potential to exacerbate longstanding 
and pervasive racial disparities in health care, including reproductive health 
care. Lack of access to quality health care, economic inequality, higher levels 
of stress,121  historic mistreatment by the medical industry, and contemporary 
biases in health care have contributed to dramatic race-based health disparities. 
Women of color are more likely 
to be uninsured, and therefore to 
receive no or inadequate health 
care, including prenatal care.122  This 
in turn can contribute to pregnancy 
complications, including miscarriage 
as well as maternal mortality.123  Even 
when they can access care, women 
of color experience lower quality 
health care and face poorer health 
outcomes than white women.124  This 
report’s findings, that in many states 
women of color disproportionately 
receive reproductive health care 
restricted by the ERDs, should be 
evaluated against the backdrop of 
vastly inferior health care delivered 
to women of color across the board. 
The Catholic standard of care subjects women to theologically circumscribed 
sexual and reproductive health care as a matter of policy – policy that patients 
are often not informed of prior to, during, or after their treatment. For women of 
color, this type of misconduct continues a long history of inequalities in access to 
and treatment by reproductive health care providers, a history that has led many 
women of color to distrust medical practitioners.

The pervasive health disparities between white women and women of color can 
be traced back, in part, to a long legacy of coercive reproductive health policies 

THE PERVASIVE HEALTH 
DISPARITIES BETWEEN WHITE 
WOMEN AND WOMEN OF 
COLOR CAN BE TRACED BACK, 
IN PART, TO A LONG LEGACY 
OF COERCIVE REPRODUCTIVE 
HEALTH POLICIES AND 
PRACTICES EXPERIENCED BY 
WOMEN OF COLOR. 
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and practices experienced by women of color. In many ways, the history of women 
of color in the United States has been a history of coercive regulation of their 
reproductive bodies and lives.

This history includes the rape and forced pregnancy of black women while 
enslaved, to the systematic forced removal of Native children from their parents’ 
custody and care.125  

It includes the forced sterilization of black and Latina women during the 1960s 
and 1970s,126  as well as more recent efforts by judges and legislators to force poor 
women, mostly women of color, to use long-acting contraceptives in order to 
receive public assistance or to avoid a jail sentence.127  

The institutional denial of women of color’s reproductive freedom has been marked 
throughout U.S. history,128  and has led many women of color to distrust those in 
the medical field. This ignoble history is continued through the ERDs’ theological 
approach to health care that denies women the ability to make informed decisions 
concerning their care. 

Especially in communities where they are far more likely than white women to 
receive Catholic care, these policies expose women of color to some of the same 
oppressive treatment that many have fought against for decades— treatment that 
devalues their lives and ignores their bodily autonomy.

The possibility that women of color may be denied crucial care is compounded 
by systemic racial bias and discrimination that exists throughout the medical 
industry. As part of a recent news series on maternal mortality, an article recounted 
“In the more than 200 stories of African-American mothers… collected over the 
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past year, the feeling of being devalued and disrespected by medical providers 
was a constant theme.”129  These stories are bolstered by numerous scientific 
studies. In 2003, the Institute of Medicine produced a study about the causes of 
racial health disparities in America.130  It found that many disparities are rooted 
in historic and current racial inequalities, including implicit biases held within the 
medical community that lead to subpar treatment.131  Racial and ethnic minorities 
were found to receive a lower standard of care than non-minorities even when 
controlling for access-related factors such as income and insurance status.132  

Another study found that false racial biases about biological differences between 
black and white people have contributed to black patients being systematically 
undertreated for pain relative to white patients.133  A number of studies have shown 
that implicit racial biases among health care practitioners may play a role in racial 
health care disparities.134  

Women of color currently face significantly poorer outcomes during pregnancy 
and delivery than white women. Indeed, “according to the CDC, black mothers 
in the U.S. die at three to four times the rate of white mothers … a black woman is 
22 percent more likely to die from heart disease than a white woman, 71 percent 
more likely to perish from cervical cancer, but 243 percent more likely to die from 
pregnancy- or childbirth-related causes.”135  Not only are black women several 
times more likely to die from pregnancy-related causes than white patients,136  they 
are also more likely to die from preventable causes. One study found that while 
33% of maternal deaths among white women were preventable, 46% of maternal 
deaths among black women could have been prevented.137  Other studies have 
found that black women with certain common pregnancy complications are 
more likely to die than white women with the same complication.138  For example, 
black women with pregnancy induced hypertension (PIH) or preeclampsia (a 
serious condition resulting from PIH), are more likely to die than white women with 
the same condition.139  Pregnancy induced hypertension is one of the leading 
causes of maternal mortality.140  In addition, national data show that black women 
experience higher rates of infant mortality and fetal death than white, Hispanic, 
and Asian or Pacific Islander women.141  
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In addition to facing health disparities during pregnancy, women of color also face 
barriers in obtaining care to prevent pregnancy. One recent report found that the 
expansion of Catholic hospitals between the years 2001 and 2016 reduced the rate 
of tubal ligations by 31% in all recently merged hospitals.142  Moreover, the paper 
showed that the annual rate of inpatient abortions in recently merged hospitals 
was reduced by 30%. Given that women of color have greater rates of abortion143  

and tubal ligation144  than do white women, the rise of Catholic hospitals is likely to 
prevent a substantial number of women of color from receiving the reproductive 
health care services they need.145  When women are denied access to the full 
range of reproductive health care, they are more likely to have an unintended 
pregnancy. Births resulting from unintended pregnancies are, in turn, associated 
with a host of adverse outcomes, including premature birth and postponement 
of prenatal care.146  

One reason for racial health disparities before and during pregnancy is inadequate 
access to health insurance. African American and Hispanic women are more 
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likely to be uninsured than white women.147  In 2015, 8.2 million reproductive age 
women were uninsured.148  About 5.1 million—or 63%— were women of color, 
despite the fact that women of color only made up only 44% of all reproductive 
age women. Specifically, 24.7% of Hispanic and 14.1% of black reproductive age 
women were uninsured, while only 8.6% of white reproductive age women were 
uninsured.149  Uninsured women are more likely to forgo medical services due 
to cost, and to receive a lower standard of care when they are in the health 
system.150  Many uninsured women are not able to obtain proper prenatal care, 
which increases their risk of pregnancy-related complications.151  In these cases, 
ending the pregnancy might be the best way to preserve a woman’s life, health, 
or future fertility.152  

Even women who have insurance are not always able to access care. While the 
Affordable Care Act has substantially decreased the number of low income people 
who are uninsured through the expansion of Medicaid, many low-income women 
who have or are eligible for Medicaid still cannot access quality prenatal care due 
to delays in obtaining coverage, a lack of providers willing to accept Medicaid, 
and other hurdles.153  The rise of large Catholic health insurance plans may mean 
that some services, like contraceptives, are not covered or difficult to access.154 

Other women simply have no provider at all in their community. A recent study 
published in the health care journal Health Affairs showed that black women who 
live in rural communities that have low median household incomes were more likely 
to lose all obstetric care in their counties through the closure of health care facilities, 
as compared with their white counterparts.155  The study noted that black women 
have less access to care even when they have high risk medical conditions, such 
as multiple or preterm births, which may call for specialized obstetric care.156  

Racial biases in the health care industry, limited access to providers, lack of 
insurance, and other socio-economic disparities showcase the various ways 
that women of color are shut out from quality reproductive health care. All of 
these factors may be compounded by religious restrictions on care. Under the 
ERDs, health care providers in many communities withhold crucial reproductive 
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health care services to a disproportionate number of one of the most vulnerable 
and marginalized groups in the U.S.— women of color.  The ERDs restrict the 
ability of women of color in these communities to make decisions about their 
reproductive health, such as how and when to continue or end a pregnancy, take 
contraception, or undergo sterilization. Such treatment could exacerbate health 
care disparities and will likely increase the level of distrust that women of color have 
for the health care industry, distrust that developed after years of reproductive 
coercion and oppression
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CONCLUSIONS AND RECOMMENDATIONS 

This study shows that in a significant number of states across the country, women 
of color disproportionately obtain reproductive health care at Catholic hospitals, 
where theology trumps best medical practice. The ERDs’ restrictions on care, 
including the refusal to provide contraception and tubal ligation, are likely to 
compound the racial health disparities that women of color already face 
throughout the U.S. health care system, and are likely to increase the level of 
distrust that women of color have for the medical industry.

Religious directives should not interfere with an individual’s right to quality health 
care, and a hospital’s religious affiliation should not excuse treatment that 
deviates from the accepted norms and standards of practice in the medical 
community. Below are a number of steps that policymakers, advocates, health 
care professionals, and the community-at-large can take to improve access to 
reproductive health care, particularly though not exclusively for women of color. 
While these recommendations will not remedy all of the problems associated with 
the ERDs, they provide a blueprint for options that would lessen their impact on 
patient care.
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1. Reform laws and policies that allow health care providers to refuse services 
on the basis of religious or conscience objections. As outlined in this report, 
there are a number of laws and policies that allow Catholic and other religious 
hospitals to deny women important reproductive care. Provisions such as the 
Church and Weldon Amendments and similar state policies should be repealed 
or reformed. Local policymakers have recently taken modest steps in this direction. 
For instance, in 2017, Illinois added an amendment to their Health Care Right 
of Conscience Act, previously one of the broadest religious refusal laws in the 
country.157  This amendment authorized health care providers to assert conscience 
based objections to health care only if they have protocols in place to ensure that 
patients are informed about medical treatment options and provided a referral 
or information about where to get the care they need.158  The legislation was 
supported by The American College of Obstetricians and Gynecologists (ACOG), 
which has stated that doctors who deny services for religious or moral reasons 
should provide a timely referral.159  

Moreover, bills were recently proposed in New Mexico, Michigan, and Washington 
that would restrict health care institutions and providers from denying reproductive 
care if this would pose a serious risk to the patient’s life or health; (Washington’s bill 
goes further, and forbids medical institutions from limiting the care their employees 
can provide even during non-emergencies).160  Policymakers should propose and 
enact similar laws to mitigate the harms caused by faith or conscience-based 
health care refusals, and to assure that all persons seeking medical care receive 
the same scientifically grounded standard of care.

2. Enact regulations that require health care providers to notify patients of faith or 
conscience-based health care refusals. As discussed previously, in many cases 
patients do not know if their health care provider has religious restrictions on 
care. Hospitals should be required to tell prospective patients about their faith-
based health care refusals. A few states already have such requirements.161  In 
addition, the Centers for Medicare and Medicaid Services (CMS) require hospitals 
that receive Medicare and Medicaid funding to notify admitted patients about 
whether or not their health care providers can religiously object to a patient’s end-
of-life care directives.162  Similar rules should apply to faith or conscience-based 
health care refusals related to reproductive health care.
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3. Ensure state oversight of proposed hospital mergers and acquisitions to prevent 
the loss of reproductive health care and other vital health services. A majority of 
states currently have Certificate of Need (CON) laws, which create government 
programs to assess whether a proposed health facility creation, expansion, merger, 
or acquisition fulfills the needs of the community.163  However, only ten of these states 
have programs in place that require state regulators to review when a hospital is 
going to discontinue a vital service, such as reproductive health services, or close 
down altogether.164  These programs require state regulators to assess how the 
community would be impacted by such a change, and to develop a plan to ensure 
that patients have access to all necessary services.  Out of the nineteen states 
where this report found that women of color are more likely than white women 
to give birth at a Catholic hospital, only five have CON programs that require the 
state to review the discontinuation of health care services: Connecticut, Illinois, 
New Jersey, Tennessee, and Maryland. Community members and advocates living 
in states that do not have CON programs in place that address the current trend 
of mergers, downsizing, and closings should urge their state officials to implement 
such programs so that meaningful review of mergers can take place.

4. Expand and strengthen midwife laws and protections. Midwives can provide safe 
reproductive health care options to individuals seeking prenatal care, miscarriage 
support, and abortion services. Such care can be especially beneficial to women 
who live in an area where a Catholic hospital is the sole health care provider. 
However, such care is limited due to state laws that can make it extremely hard or 
even illegal for midwifes to practice.165  Such laws need to be reformed in order to 
expand the options available to individuals living in areas where the sole hospital 
is a Catholic hospital.

5. Implement trainings on racial biases at hospitals.  As mentioned in this report, 
the impact of restrictions on sexual and reproductive care may be compounded 
by racial biases and disparities. For instance, studies have shown that some health 
care providers have undertreated black patients for pain under the false belief 
that they are able to withstand more pain than white patients.166 Sub-standard 
treatment for pain and other ailments can exacerbate the harms suffered by 
individuals who are subjected to faith or conscience-based health care refusals. 
To ensure that health care providers are not acting under such biases, racial bias 
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trainings should be instated at all hospitals, including Catholic hospitals. Such 
trainings could increase the quality of care that people of color receive. 

This report shows that women of color in many states are at increased risk of having 
their health needs subordinated to theological standards of health care. Such 
disparities threaten to compound the many disparities women of color already 
face in accessing quality reproductive health care. Policy reforms are necessary 
at the federal and state levels to ensure that patients, and especially patients of 
color, are not expected bear the burden of their hospital’s religious beliefs.
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Methods

We hypothesized that the percentage of births at Catholic hospitals to women of 
color is higher than the percentage of births at non-Catholic hospitals to women 
of color within each state.

Data sources

Data for this analysis were obtained from two primary data sources. MergerWatch 
provided a list of Catholic hospitals that agree to abide by the Ethical and Religious 
Directives.  Birth certificates contain the race of the mother and the hospital of birth. 
Vital statistics systems collect and aggregate this information. We obtained from 
state vital statistics systems the number of women of color (any race other than 
non-Hispanic white) who gave birth at all Catholic hospitals in the state (based 
on the MergerWatch list) out of the total number of women who gave birth at all 
Catholic hospitals in the state. We compared this to the number of women of color 
who gave birth at all non-Catholic hospitals in the state out of the total number 
of women who gave birth at all non-Catholic hospitals in the state. Where data 
were available we also compared the proportion of births at Catholic hospitals to 
non-Hispanic black women to the proportion of births at non-Catholic hospitals 
who were non-Hispanic black.

Analysis

The proportions of births by race of the mother were tabulated for each state. 
Chi-square tests were conducted and odds ratios obtained to determine whether 
differences between Catholic and non-Catholic hospitals were statistically 
significant (p<0.05).

Limitations

We assumed that the proportion of women of color who gave birth at a hospital 
may be similar to the proportion of women of color who had pregnancy-related 
medical complications at a hospital and would therefore be particularly affected 
by the Ethical and Religious Directives. Data on pregnancy-related medical 
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complications are not readily available at the hospital level. 

Data sources

MergerWatch provided a list of Catholic hospitals that agree to abide by the 
Ethical and Religious Directives.  They also provided a list of Catholic hospitals that 
were designated the sole or primary providers of health care for a given region by 
the Centers for Medicare and Medicaid Services. 

Results

Seven states had no Catholic birth hospitals (Hawaii, Mississippi, North Carolina, 
Rhode Island Utah, Vermont, and Wyoming). Eight states did not provide data 
(Arizona, Colorado, District of Columbia, Georgia, Kansas, Montana, North 
Dakota, and South Dakota). Data costs were prohibitive for three states (Kentucky, 
Nebraska, and Nevada). 

White/non-White

Across all states with data available combined, Catholic hospitals had higher 
proportions of births to women of color than non-Catholic hospitals (Odds ratio 
[OR] 1.19, p<0.001). In all Catholic hospitals combined, 53% of births were to women 
of color, while in all non-Catholic hospitals combined 49% of births were to women 
of color. In 19 states, Catholic hospitals had higher proportions of births to women 
of color than non-Catholic hospitals: New Jersey, Maryland, Maine, Delaware, 
New Mexico, Massachusetts, Connecticut, Wisconsin, Idaho, New Hampshire, 
Tennessee, Missouri, Pennsylvania, Indiana, Alaska, Ohio, Illinois, Michigan and 
Oregon (states ordered by odds ratio; alphabetical order within those with the 
same OR). In 2 states, West Virginia and Iowa, there were no significant differences 
between Catholic and non-Catholic hospitals in the proportion of births to women 
of color. In 11 states and one territory, Catholic hospitals had lower proportions of 
births to women of color than non-Catholic hospitals (California, Virginia, Florida, 
Puerto Rico, Arkansas, South Carolina, Oklahoma, Texas, Washington, Louisiana, 
Alabama, and New York).
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White/Black

Across all states with data available combined, Catholic hospitals had lower 
proportions of births to black mothers than non-Catholic hospitals (OR 0.77, 
p<0.0001). In 19 states, Catholic hospitals had higher proportions of births to non-
Hispanic black mothers compared to non-Hispanic white mothers than non-
Catholic hospitals (Maine, Maryland, Idaho, Connecticut, Massachusetts, New 
Jersey, Wisconsin, Delaware, New Hampshire, Tennessee, Missouri, Oregon, Illinois, 
West Virginia, Ohio, Iowa, Michigan, California and Indiana). In 12 states and one 
territory, Catholic hospitals had lower proportions of births to non-Hispanic black 
mothers compared to non-Hispanic white mothers than non-Catholic hospitals 
(Florida, Oklahoma, South Carolina, Arkansas, Texas, New Mexico, Pennsylvania, 
Washington, Louisiana, Alabama, New York, Puerto Rico, and Minnesota).

Some of the information contained herein was derived from vital records data 
provided by the Center for Health Statistics, Alabama Department of Public Health; 
the Alaska Department of Health and Social Services, Division of Public Health, 
Health Analytics and Vital Records Section; the Delaware Vital Statistics Data, 
Delaware Health Statistics Center, Division of Public Health, Delaware Health and 
Social Services; the Florida Department of Health; the Indiana State Department 
of Health, Epidemiology Resource Center, Data Analysis Team, Division of Vital 
Records; the Vital Statistics Administration, Maryland Department of Health and 
Mental Hygiene, Baltimore, Maryland; the Office of Vital Records, Minnesota 
Department of Health; Missouri Department of Health and Senior Services; the 
Division of Vital Records Administration, New Hampshire Department of State; the 
Bureau of Vital Records and Health Statistics, the Epidemiology and Response 
Division, New Mexico Department of Health; the Ohio Department of Health, 
Bureau of Vital Statistics; the Oregon Center for Health Statistics; Puerto Rico 
Department of Health, Assistant Secretary for Planning, Development, and Federal 
Affairs; Vital Statistics, South Carolina Department of Health and Environmental 
Control; the Tennessee Department of Health, Division of Policy, Planning and 
Assessment, Office of Health Statistics; the Texas Department of State Health 
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THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

AMERICAN CIVIL LIBERTIES UN IO 
and SEIU-UHW, 

Plaintiffs, 
V. 

DON WRIGHT, Acting Secretary of the U.S. 
Depa1iment of Health and Human Serv ices; 
R. ALEXANDER A COST A, Secretary of 
Labor; and STEVEN T. MNUCHIN, 
Secretary of the Treasury, in their official 
capacities, 

Defendants. 

) 
) 
) 
) Civil o. _______ _ 
) 
) COMPLAINT 
) 
) (Administrative Procedure Act Case) 
) 
) 
) 
) 
) 
) 
) 

----------- ) 

Plainti ffs American C ivil Liberties Union ("ACLU") and SEIU-UHW, for their complaint 

in the above-captioned matter, allege as follows: 

PRELIMINARY ST A TEMENT 

I. On October 6, 20 17, the Trump Administration issued Interim Final Regulations 

("IFRs") that violate the Constitution . The Religious Exemption IFR 1 endorses and promotes 

certain reli gious bel iefs at the expense of third parties. Both the Religious Exemption IFR and the 

Moral Exemption IFR2 discriminate against women by singling out for disfavored treatment 

As used herein. the term Religious Exemption IFR encompasses the Interim Final Rules 
entitl ed Relizious Exemotions and Accommodations (or Coveras!e of Certain Preventative 
Services Under the Affordable Care Act issued bv the Department of the Treasurv. Department of 
Labor. and Department of Health and Human Services on October 6.2017. available 
at httos: //www.federa lregister.gov/documents/2017 / l 0/1 3/2017-21851 /re li gious-exemptions-and­
accommodat ions-for-cove rage-of-certa i n-preventi ve-servi ces-under-the. 

2 As used herein. the term Moral Exemption IFR encompasses the Interim Final Rules 
entitled Moral Exemotions and Accommodations (or Coveraf!e o(Certain Preventative Services 
under the Affordable Care Act issued bv the Department of the Treasurv. Department of Labor, 
and Department of Health and Human Services on October 6. 2017. available 
at https://www.federalregister. gov/documents/2017/ 10/ 13/2017-2 1852/moral-exemptions-and­
acco mmoda ti o ns-fo r-co verage-of-certai n-preventi ve-serv ices-under-the-affo rdab I e. 
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health insurance that women use and that is essential for women's equality. Specificall y, the 

IFRs allow any entity, including for-profit companies, as well as non-profits, universities, 

hospitals, and others, to invoke rel igious or moral beliefs to block employees and students from 

receiving insurance coverage that they would otherwise be entitled to receive by law. Tn so 

doing, the IFRs faci litate and give employers license to di scriminate agai nst women based on 

religion or other grounds. 

2. The IFRs grant broad exemptions to the Affordable Care Act ("ACA")'s 

requirement that health insurance plans include contraception coverage without a co-pay. The 

contraception coverage requirement is authorized by the Women's Health Amendment to the 

ACA, which Congress adopted to address di scrimination in health care aga inst women.3 Without 

access to contraception, women are unabl e to plan the number and spaci ng of their children, 

which is crucial to their health and well-being. Moreover, access to contraception plays a critical 

ro le in women's equal partic ipation in society and the workforce. 

3. By authorizing businesses, non-profit organizations, and universities to impose 

their religious beliefs on their employees and students, and rob women of health coverage that is 

otherwise guaranteed by law, the Religious Exemption IFR violates the Establishment Clause. 

Furthermore, by authoriz ing employers to block contraception coverage based on reli gious or 

other grounds, both TFRs vio late the right to equal protection guaranteed by the Fifth Amendment 

to the U.S. Constitution. Moreover, because the IFRs were promulgated without good cause fo r 

fo regoing notice and comment and without providing a reasoned basis for the change in agency 

position as required by the Administrative Procedure Act, they violate federal statutory 

requirements that agencies not act in an arbitrary and capricious manner and observe procedures 

required by law. Fi nall y, the IFRs exceed the statutory authority given to the agencies by the 

Affordable Care Act. 

This complaint uses the term "women" both because the data Plai ntiffs cite throughout 
thi s complaint concern women and because women are targeted by the IFRs. Plaintiffs recognize, 
however, that the denial of reproductive health care (and insurance coverage fo r such care) also 
affects people who do not identify as women, including some gender non-confo rming people and 
some transgender men. 
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JURISDICTION AND VENUE 

4. This action arises under the First and Fifth Amendments to the United States 

Constitution, and the Administrative Procedure Act, and presents a federa l question within this 

Court's jurisdiction under Article III of the Constitution and 28 U.S.C. § 1331. 

5. Plaintiffs ' claims for declaratory and injunctive relief are authorized by 28 U.S.C. 

§§ 2201 and 2202, by Federal Rules of Civil Procedure 57 and 65 , and by the inherent equitable 

powers of this Court. 

6. 

§ 2412. 

7. 

8. 

This Court has authority to award costs and attorneys' fees under 28 U.S.C. 

Venue is proper in this district under 28 U.S.C. § 1391 (e). 

lNTRADISTRICT ASSIGNMENT 

This action arises in the San Francisco Division because Plaintiff SEIU-UHW's 

headquarters are in Oakland. 

PARTIES 

9. Plaintiff ACLU is a non-profit, non-partisan, public-interest membership 

organization dedicated to defending the civil liberties guaranteed by the Constitution and the 

nation 's laws. The ACLU has more than I .5 million members nationwide. 

10. The ACLU has a long hi story of defending the fundamental ri ght to reli gious 

liberty, and routinely brings cases to protect the ri ght to reli gious exercise and expression, 

including for people of majority and minority faiths. At the same time, the ACLU is deeply 

committed to fighting for reproductive rights and gender equality . 

11. Plaintiff SEIU-UHW is a labor organization representing more than 90,000 

members who are health care workers employed in hospitals and health care clinics throughout 

the State of Cali fornia. SEIU-UHW is organized for the purpose of representing and improving 

the working li ves of its members and all working people, and promoting quality, affordable health 

care for al I. 

12. The ACLU and SEIU- HW have members who work for employers or attend 

universities that are likely to invoke the exemption to the contraception benefit that is authorized 
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by the IFRs, including some ACLU members who receive their insurance coverage from an entity 

that has challenged the contraception coverage requirement. The affected ACLU and SEIU­

UHW members currently have insurance coverage for contraception under the ACA, but are 

likely to lose that coverage as a result of the IFRs. 

13 . Defendant Don Wright is the Acting Secretary of the Department of Health and 

Human Services. The Department of Health and Human Serv ices is a federal agency within the 

meaning of the Administrative Procedure Act, 5 U.S.C. § 55 1(1). He is sued in his official 

capacity. 

14. Defendant R. Alexander Acosta is the Secretary of Labor. The Department of 

Labor is a federal agency with in the meaning of the Administrative Procedure Act, 5 U.S.C. § 

551 (1 ). He is sued in his official capacity. 

15 . Defendant Steven T. Mnuchin is the Secretary of the Treasury. The Department 

of Treasury is a federa l agency within the meaning of the Administrative Procedure Act, 5 U.S.C. 

§ 551(1). He is sued in his official capacity. 

THE AFFORDABLE CARE ACT WOMEN'S PREVENTIVE BENEFITS 

16. The Affordable Care Act requires hea lth insurance plans to cover certain 

preventive serv ices without cost-sharing. Patient Protection and Affordable Care Act, Pub. L. 

No. 111-148, sec. 1001 , § 27 13(a), 124 Stat. 119, 131-32 (2010) (codified at 42 U .S.C.A. § 

300gg-1 3). 

17. The Women's Health Amendment ("WHA") was adopted during debate over the 

ACA to ensure that the li st of covered services would include preventive services unique to 

women. Id. § 27 13(a)(4). 

18. In passing the WHA, Senator Mikulski noted, "[o]ften those things unique to 

women have not been included in health care reform. Today we guarantee it and we assure it and 

we make it affordable by dealing with copayment and deductibles .... " 155 Cong. Rec. 

SI 1,979, SI 1,988 (da ily ed. ov. 30, 2009) (statement of Sen. Mikulski) . 

19. In particular, the WHA wa intended to address gender disparities in out-of-pocket 

health care costs, which stem in large part from reproductive health care. 
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20. As Senator Gi llibrand explained: "Not only do we [women] pay more for the 

coverage we seek for the same age and the same coverage as men do, but in general women of 

childbearing age spend 68 percent more in out-of-pocket health care costs than men .. .. This 

fundamental inequity in the current system is dangerous and discriminatory and we must act. The 

prevention section of the bill before us must be amended so coverage of preventive services takes 

into account the unique health care needs of women throughout their lifespan." 155 Cong. Rec. 

S12,019, S12,027 (dai ly ed. Dec. 1, 2009). 

21. Congress effectively delegated the responsibi lity for developing a list of 

preventive services covered by the ACA to the Depaiiment of Health and Human Services 

("HHS"). HHS, in turn, asked the Institute of Medicine ("JOM"), an independent, nonprofit 

organization, to recommend services that should be covered . 

22. The IOM recommended that the covered preventive services include, among other 

things, the full range of contraceptives approved by the Food and Drug Administration ("FDA"). 

Inst. of Med ., Clinical Preventive Services for Women: Closing the Gaps 109-10 (July 2011). 

23 . In making this recommendation, IOM noted that "[ d]espite increases in private 

health insurance coverage of contraception since the 1990s, many women do not have insurance 

coverage or are in health plans in which copayments for visits and for prescriptions have 

increased in recent years." Id. at 109. 

24. It further noted that these cost barriers are aggravated by the fact that women 

"typically earn less than men and ... disproportionately have low incomes." Id. at 19. 

25. Adopting IOM's recommendations, HHS required non-grandfathered plans 

covered by the ACA to provide health care coverage without cost-sharing for " [a]ll Food and 

Drug Administration approved contraceptive methods, steri lization procedures, and patient 

education and counseling for al l women with reproductive capacity." See 45 C.F.R. § 

147.130(b)(l ); Health Res. & Servs. Adm in. , U.S. Dep ' t of Health & Human Servs., Women's 

Preventive Services: Required Health Plan Coverage Guidelines, 

http://www.h rsa.gov/womensguidelines (last visited Feb. 6, 20 17). 
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26. In announcing the regulations related to the contraception requirement, HHS 

emphasized the importance of including contraception in the designated list of preventive 

services, not only to equalize women's health care costs but also to further women's ability to be 

equal participants in society. The inability of women to access contraception, HHS noted, "places 

women in the workforce at a disadvantage compared to their male co-workers. Researchers have 

shown that access to contraception improves the social and economic status of women. 

Contraceptive coverage, by reducing the number of unintended and potentially unhealthy 

pregnancies, furthers the goal of eliminating this disparity by a llowing women to achieve equal 

status as healthy and productive members of the job force .... The [federal government] aim[s] 

to reduce these disparities by providing women broad access to preventive services, including 

contraceptive services." 77 Fed. Reg. 8725, 8728 (Feb. 15, 20 I 2) (footnote omitted). 

27. The federal government exempted houses of worship from the contraception 

requirement and developed an accommodation for nonprofit entities that hold themselves out as 

religiously affi liated organizations and closely held businesses. Under this accommodation, 

eligible employers who object on religious grounds can opt out of providing coverage "for some 

or all of any contraceptive items or services required to be covered" by completing a one-page 

fo rm. 26 C.F.R. § 54.98 15-2713A(a); Ctr . for Medicare and Medicaid Servs. Form No. CMS-

I 0459: Coverage of Ce1iain Preventive Services under the Affordable Care Act (2015). This 

form can be sent to either the insurance company or the federal government. 26 C.F.R. § 

54.9815-2713A(a)(3) (20 I 5). The insurance company then administers and pays for those 

contraceptive services, including by communicating directly with the employees or students about 

the coverage, and the employer or university has no responsibility for paying for or 

communicating about the coverage. Id. § 54.9815-2713A(c)-(d) . 

THE IMPORTANCE OF CONTRACEPTION COVERAGE FOR 

WOMEN'S HEALTH AND EQUALITY 

28. Before the ACA, many Americans were unable to access preventive health care. 

Due in large part to cost, Americans used preventive services at about half the recommended rate. 

-6-
Complaint 

Case 3:17-cv-05772   Document 1   Filed 10/06/17   Page 6 of 14



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

See Inst. of Med., Clinical Preventive Servicesfor Women: Closing the Caps 19-20, 109 (July 

2011 ). 

29. This was particularly true of women: A 2010 survey showed that less than half of 

women were up to date with recommended preventive care screenings and services. Id. at 19. 

30. Preventive care for women includes contraception. Ninety-nine percent of all 

sexual ly active women have used birth control at some point in their li ves . See Kimberly Daniels 

et al., Contraceptive Methods Women Have Ever Used: Un ited States, 1982-2010, National 

Health Statistics Reports (Feb. 14, 20 13). 

31. Certain contraception is used for medically prescribed purposes other than 

preventing pregnancy, such as hormonal disorders and endometriosis. See, e.g., Molina Dayal & 

Kurt T. Barnhart, Noncontraceptive Benefits and Therapeutic Uses of the Oral Contraceptive Pill, 

19 Seminars in Reprod. Med. 295,295 (2001) . 

32. Many women are unable to afford contraception - even with insurance - because 

of high co-pays or deductibles, see generally Su-Ying Liang et a l. , Women 's Out-of:Pocket 

Expenditures and Dispensing Pauerns for Oral Contraceptive Pills Between 1996 and 2006, 83 

Contraception 528,53 1 (20 11 ); others cannot afford to use contraception consistently, see 

Guttmacher Institute, A Real-Time Look at the Impact of the Recession on Women's Family 

Planning and Pregnancy Decisions 5 (Sept. 2009), 

http ://www.guttmacher.org/pubs/RecessionFP.pdf; and costs drive women to less expensive and 

less effective methods, see Jeffrey Peipert et al., Continuation and Satisfaction of Reversible 

Contraception, 117 Obstetrics & Gynecology 1105, 1105-06 (2011). 

,..,,.., 
.) .) . The Centers for Disease Control and Prevention has declared fami ly planning one 

of the ten most significant public health achievements of the 20th century. Ten Great Public 

Health Achievements- United States, 1900-1999, 48 Morbidity & Mortality Wkly. Rep. 241, 242 

(1999), http://www.cdc.gov/mmwr/PDF/wk/mm48 l2.pdf. This is because having the ability to 

plan one's fami ly reduces the negative health outcomes associated with unintended pregnancies, 

including low birth weight, infant mortality, and maternal mortality. Having the ability to 
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increase the spacing between births also reduces adverse health outcomes for both women and 

infants. 

34. Contraception access is also directly tied to equal opportunities for women. 

Indeed, access to contraception enables women to decide if and when to become a parent, 

allowing women to make decisions that affect their education, employment, family, and health. 

35. "Women who can successfully delay a first birth and plan the subsequent timing 

and spacing of their chi ldren are more likely than others to enter or stay in school and to have 

more opportunities for employment and for full social or political participation in their 

community." Susan A. Cohen, The Broad Benefits of Investing in Sexual and Reproductive 

Health , 7 Guttmacher Rep . on Pub. Policy 5, 6 (2004). 

36. The availability of the oral contraceptive pi ll alone is associated with rough ly one-

third of the total wage gains for women born from the mid-l 940s to early 1950s. See Martha J. 

Bailey et al. , The Opt-in Revolution? Contraception and the Gender Gap in Wages, 19, 26 (Nat'! 

Bureau of Econ. Research Worki ng Paper o. 17922, 2012), http://www.nber.org/ 

papers/wl 7922 (last vis ited Feb. 9, 20 16); Claudia Go ldi n & Lawrence F. Katz, The Power of the 

Pill: Oral Contraceptives and Women 's Career and Marriage Decisions, 110 J . Pol. Econ. 730, 

749 (2002). 

37. Removing barriers to contraception by provid ing access to the full range of 

contraception without cost has been shown to make meaningful differences in women's li ves. 

For example, in one study, when cost was not an obstacle, more women chose long acting 

contraception methods such as IUDs; as a result, their rates of unintended pregnancy plummeted. 

See, e.g., Jeffrey Pei pert et al. , Preventing Unintended Pregnancies by Providing No-Cost 

Contraception, 120 Obstetrics & Gyneco logy 1291 (2012). 

THE INTERIM FINAL RULES AUTHORIZE THE DENIAL OF CRITICAL HEALTH 

INSURANCE FOR WOMEN 

38. The IFRs allow employers and univers ities to invoke their religious or moral 

bel iefs to block their emp loyees' or students ' hea lth insurance coverage for contraception, 

-8-
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including counse li ng for contraception, and any health care related to changing or discontinuing a 

contraception method. 

39 . This means that employers and universities that currently invoke the 

accommodation can claim an exemption under the IFRs. By claiming an exemption, the 

employer or univers ity will prevent the in urance company from providing contraception 

coverage. 

40. Furthermore, employers that were not previously eligible fo r the accommodation, 

can also now obtain either an accommodation or a complete exemption. 

41. Women who receive their health insurance through an entity that claims an 

exemption wi ll lose their contraception coverage on the first day of the first plan year that begins 

thirty days after the date of the revocation of the accommodation or sixty days after noti ce of the 

revocation. 

42 . The Departments of Treasury, Labor and Health and Human Services 

simultaneously implemented these changes through interim fina l rul es with immediate effective 

dates . These rules constitute final agency action and are legislati ve rul es within the meaning of 

the Administrative Procedure Act. 

43. The agencies did not observe the process set forth in the Ad mini strative Procedure 

Act, which requires good cause for foregoing notice and comment and waiving the 30-day 

waiting period between publication and effective date, nor did they provide reasoned explanation 

fo r changing po licy as required by law. 

44. The agencies exceeded their statutory authority under the ACA in violation of the 

Administrative Procedure Act. Section 1557 of the ACA prohibits sex discrimination, but the 

IFRs sanction sex discrimination as discussed above. Moreover, Secti on 1554 of the ACA 

prohibits the Secretary of Health and Human Services from promulgating regulations that create 

unreasonabl e barriers to the ab ility of indi viduals to obtain appropriate medical care, but as 

discussed above, the lFRs create unreasonab le barriers to contracept ion care . Thus, the IFRs 

exceed the statutory authority given to the agencies. 

Ill 
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45 . 

FIRST CLAIM FOR RELIEF 

GOVERNMENT ESTABLISHMENT OF RELIGION 

IN VIOLATION OF THE FIRST AMENDMENT 

Plaintiffs reallege and incorporate by reference, as if full y set forth herei n, the 

allegations of paragraphs 1 through 44. 

46. The First Amendment to the United States Constitution safeguards religious liberty 

by prohibiting official religious favoriti sm and barring government establishment of religion. 

47. On its face, the Religious Exemption IFR violates the Establ ishment C lause of the 

First Amendment. 

48. The Religious Exemption IFR has the predominant purpose of advancing a 

particular set of religious beliefs. 

49. The Religious Exemption IFR has the predominant effect of advancing a particu lar 

set of religious be liefs. 

50. The Religious Exemption IFR is an official governmental endorsement of 

particular religious organizations and beliefs. 

51. T he Relig ious Exemption IFR fosters excessive government entang lement with 

religion. 

52. The Religious Exemption IFR is not neutral between religion and nonrelig ion, and 

it promotes and favors re ligious organizations and particular re ligious beliefs. The Religious 

Exemption IFR allows certain religious beliefs to be imposed upon others who must bear the cost. 

SECOND CLAIM FOR RELIEF 

DENIAL OF EQUAL PROTECTION UNDER THE FIFTH AMENDMENT 

53. Plaintiffs reallege and incorporate by reference, as if fu lly set forth herein, the 

a llegations of paragraphs 1 through 44. 

54. The Due Process Clause of the Fifth Amendment to the United States Constitution 

guarantees the people equal protection of the laws. 

55. On the ir face, the IFRs violate the equality principle embodied in the Fifth 

Amendment. 

-10-
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56. By al lowing employers and schools to deny only preventive health benefits that 

women need, the IFRs classify based on gender and therefore discriminate based on sex. 

57. The IFRs intentionally and impermissibly impose burdens on women that interfere 

with their equal participation in the workforce and education and therefore discriminate based on 

sex. 

58. 

59. 

The IFRs perpetuate gender stereotypes and therefore discriminate based on sex. 

THIRD CLAIM FOR RELIEF 

ARBITRARY AND CAPRICIOUS 

IN VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT 

Plaintiffs reallege and incorporate by reference, as if fully set forth herein, the 

allegations of paragraphs 1 through 44. 

60. The IFRs are arbitrary, capricious, an abuse of discretion, and otherwise not in 

accordance w ith the law and should be set aside as unlawful pursuant to the Administrative 

Procedure Act, 5 U.S .C. § 706 (2012). 

a. The IFRs constitute final agency action and are legislative rules within the 

meaning of the Administrative Procedure Act. 

Ill 

Ill 

b. The IFRs take effect immediately, without the required 30-day waiting 

period between publication and effective date, without good cause for doing so. 

C. The lFRs were adopted without observing the notice and comment 

procedures required by the Administrative Procedure Act, which includes publishing the 

proposed rule, allowing appropriate time for public comment and considering those 

comments prior to issuing a final rule, without good cause for doing so. 

d. The IFRs reverse, in part, a prior agency dec ision, without providing a 

reasoned exp lanation for this change in po li cy. 

e. The IFRs were adopted without showing that the change in contraception 

policy is evidence-based or ev idence- informed. 

-1 1-
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61. 

FOURTH CLAIM FOR RELIEF 

EXCESS OF STATUTORY AUTHORITY 

IN VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT 

The IF Rs are in excess of statutory authority and should be set aside as unlawful 

pursuant to the Administrative Procedure Act 5 U.S.C. § 706. 

a. The IFRs are contrary to Section 1557 of the ACA, which prohibits sex 

discrimination in health insurance, because it sanctions sex discrimination by allowing employers 

and universiti es to direct health insurance companies to prevent their employees and students 

from receiving contraception coverage, as discussed supra. 

b. The IFRs are contrary to Section 1554 of the ACA, which prohibits the 

Secretary of Health and Human Services from promulgating any regulation that, inter alia, 

creates any unreasonable barriers to the ability of individuals to obtain appropriate medical care. 

The IFRs are contrary to this statutory provision because they unreasonably create a barrier to 

women who need contraception. As discussed supra, some women have historically been unable 

to obtain contraception because of cost barriers. 

RELIEF REQUESTED 

WHEREFORE, Plaintiffs respectfully request that the Court enter judgment in their favor 

and: 

1. Declare, pursuant to 28 U.S.C. § 2201 , that the Religious Exemption IFR, as set 

forth above, violates the First and Fifth Amendments to the United States Constitution; 

2. Declare, pursuant to 28 U .S.C. § 220 I , that the Moral Exemption IFR, as set forth 

above, violates the Fifth Amendment to the United States Constitution 

.., 

.) . 

4. 

5. 

6. 

Dec lare that the IFRs violate the Administrative Procedure Act; 

En ter an injunction prohibiting Defendants from enforcing the IFRs; 

Award costs and fees for this action, including attorneys ' fees; and 

Award such further relief as thi s Couri deems appropriate. 
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that on August 9, 2018, at 9:30 a.m., or as soon thereafter as the 

matter can be heard, before the Honorable Laurel Beeler at the San Francisco Courthouse, 

Courtroom C, 450 Golden Gate Avenue, 17th Floor, San Francisco, California, 94102, Plaintiff 

American Civil Liberties Union of Northern California will and hereby does move for summary 

judgment under Rule 56 of the Federal Rules of Civil Procedure. Through this motion, Plaintiff 

seeks a declaration from the Court that Defendants have violated the Establishment Clause of the 

Constitution by authorizing taxpayer-funded entities to interfere with access to reproductive 

health care for marginalized populations, and Plaintiff seeks a permanent injunction prohibiting 

such conduct.  

This motion is based on this Notice of Motion; the attached Memorandum of Points and 

Authorities and materials cited therein; the Declaration of Brigitte Amiri in Support of Plaintiff’s 

Motion for Summary Judgment; the concurrently filed evidentiary materials, oral argument of 

counsel, and such other materials and argument as may be presented in connection with the 

hearing on the motions.1   

  

                                                 
1 For efficiency, Plaintiff refers to “Defendants” throughout as shorthand for government 
Defendants, and “USCCB” for Defendant-Intervenor United States Conference of Catholic 
Bishops. 
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I. INTRODUCTION 

Defendants have violated the Establishment Clause by using taxpayer dollars to advance 

religion to the detriment of two extremely vulnerable populations. Defendants are legally 

obligated to provide access to services—including reproductive health care—to minors who come 

to the United States without their parents, and to trafficking survivors in the United States. Both 

populations experience some of the most horrific conditions imaginable. Unaccompanied minors 

are often fleeing abuse or violence in their home country, and many are sexually assaulted on the 

journey to the United States. Trafficking survivors have endured forced labor and/or been forced 

into the sex trade. Both populations have an acute need for access to medical care, which 

Defendants are obligated to provide.  

Rather than providing care directly to these populations, Defendants provide multi-million 

dollar grants to private entities to do so. Some of these grantees are religiously affiliated 

organizations that oppose abortion and contraception on religious grounds. Merely providing a 

grant to a religiously affiliated entity would not necessarily run afoul of the Establishment Clause. 

But here, Defendants have authorized these grantees to impose their faith on unaccompanied 

minors and trafficking survivors in a way that causes the minors and survivors real harm. For 

example, Defendants allow religiously affiliated shelters to kick minors out of their programs for 

merely requesting abortion, which means that the minors are uprooted from their only support 

system in this country. Similarly, Defendants authorize Defendant-Intervenor U.S. Conference of 

Catholic Bishops (“USCCB”) to select subgrantees for the federal trafficking program based on 

the subgrantees’ opposition to abortion and contraception, and further allow USCCB to prohibit 

its subgrantees from using grant funds to pay for abortion.2 This means that both unaccompanied 

minors and trafficking survivors will not be able to obtain access to the full range of reproductive 

health care that they are legally entitled to receive unless they are also uprooted and transferred to 

different programs run by entities that do not have a religious objection to abortion and 

contraception.  

                                                 
2 Were it not for this restriction, federal funds could be used to pay for abortion in the case of rape, incest or life 
endangerment. See Consolidated Appropriations Act, 2017, Pub. L. No. 115-31 §§ 506-507. 
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Defendants’ actions violate the Establishment Clause in two ways. First, Defendants have 

impermissibly advanced religion while harming the beneficiaries of federal programs in violation 

of well-settled Supreme Court precedent. Second, Defendants have delegated to religious entities 

the ability to dictate which services will be provided to vulnerable populations, allowing them to 

effectively override existing law that mandates access to medical care. Accordingly, this Court 

should grant Plaintiff’s motion, and permanently enjoin Defendants from furthering religion with 

taxpayer dollars.  

II. ISSUE PRESENTED 

Is the federal government violating the Establishment Clause of the First Amendment to 

the Constitution by granting millions of taxpayer dollars to religiously affiliated entities, and 

authorizing them to impose their religious beliefs on marginalized grant beneficiaries by 

restricting access to critical reproductive health care?  

III. STATEMENT OF FACTS 

A. Unaccompanied Immigrant Minors’ Program 

There are thousands of unaccompanied immigrant minors (also referred to as 

unaccompanied children (“UC”)) in the legal custody of the federal government, many of whom 

have been abused or tortured in their home countries, or trafficked for labor or prostitution, and 

separated from their families. Defs.’ Answer to Pl.’s Am. Compl., ECF No. 60, (hereinafter 

“Defs.’ Answer”) ¶ 1. Congress charged Defendants with providing care to these young people 

after they are detained in the U.S. See 8 U.S.C. § 1232(b)(1). To do this, Defendants provide 

millions of dollars in taxpayer funds to private entities, including religiously affiliated entities 

such as USCCB and its subgrantee shelters ($10,702,218 in FY 2017); various Catholic Charities 

(over $19 million collectively in FY 2017); His House ($11,458,899 in FY 2017); and Youth for 

Tomorrow ($12,251,684 in FY 2017). Defs.’ Answer ¶ 3; id. ¶ 26; Defs.’ Suppl. Resp. to Pl.’s 

First Set of Int. No. 8 (attached as Ex. A to the Declaration of Brigitte Amiri in Support of 

Plaintiff’s Motion for Summary Judgment (hereinafter “Amiri Dec.”)). 

Defendants are statutorily required to “ensur[e] that the interests of the child are 
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considered in decisions and actions relating to the care and custody of an unaccompanied 

[immigrant] child.” 6 U.S.C. § 279(b)(1)(B). Defendants and their subgrantees are also required 

to provide a certain level of care to UC pursuant to the settlement agreement in Flores v. Reno, 

CV-85-4544-RKJ (Jan. 17, 1997), including providing or arranging for “appropriate routine 

medical . . . care . . . family planning services [] and emergency health care services.” 

Defendants’ subgrantees are also subject to Defendants’ regulations under the Prison Rape 

Elimination Act (PREA), which requires them to provide “unimpeded access to . . . emergency 

contraception” and access to abortion if a minor is a victim of sexual assault while in Defendants’ 

care. 45 C.F.R. § 411.92(a); id. § 411.93(d); Ex. A to Amiri Dec., No. 2. Defendants’ policies and 

guidelines mirror the Flores agreement and PREA regulations. See, e.g., Children Entering the 

United States Unaccompanied, 3.4 Medical Services (ORR provides access to “[f]amily planning 

services, including . . . comprehensive information about and access to medical reproductive 

health services and emergency contraception”).3 Furthermore, Defendants will pay for emergency 

contraception for UC who are sexually assaulted while in ORR care; contraception for medical 

indications; and abortion in the case of rape, incest, or life-endangerment.4 Defs.’ Resp. to Pl.’s 

First Requests for Admission No. 9 (Ex. B to Amiri Dec.); White Dep. 25:2 – 26:18 (Ex. C to 

Amiri Dec.). 

As implicitly recognized by the sources cited above, unaccompanied minors need timely 

access to reproductive health care, including access to abortion, especially given the high 

incidence of rape during their journey. Amnesty International, Invisible Victims, at 15 (2010).5 

Indeed, a minor will often discover she is pregnant during her initial medical exam while in 

Defendants’ custody. Lloyd Dep. 60:15-22 (Ex. D to Amiri Dec.). But these minors are very 

isolated, generally do not speak English, cannot leave the shelter on their own, and may not know 

that abortion is a legal option in the United States. See American Bar Association Commission on 

                                                 
3 Available at https://www.acf.hhs.gov/orr/resource/children-entering-the-united-states-unaccompanied.  
4 In March 2017, ORR adopted a new policy designed to coerce pregnant minors who had requested abortions to 
carry their pregnancies to term, and, if those coercion tactics failed, ORR prevented access to abortion altogether. On 
March 30, 2018, a District of Columbia district court preliminarily enjoined that policy. Garza v. Azar, 1:17-cv-
02122-TSC (ECF No. 126).  
5 Available at https://fusiondotnet.files.wordpress.com/2014/09/amr410142010eng.pdf.  
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Immigration, Standards for the Custody, Placement and Care; Legal Representative; and 

Adjudication of Unaccompanied Alien Children in the United States, August 2004, Section II, 

(noting that a large percentage of UCs “do not speak English and/or are of limited education” and 

thus “require substantial assistance in understanding and asserting their rights”);6 Amiri Dec., Ex. 

D at 102:10 – 103:25 (maintaining that a UC cannot be released from a shelter to obtain an 

abortion on her own recognizance); Pl.’s Second Amended Resp. to USCCB’s First Set of Int. 

No. 16 (Ex. E to Amiri Dec.). 

Nevertheless, Defendants have delegated to religious entities the authority to dictate 

which services they will provide to minors. Amiri Dec., Ex. B, No. 1. For example, Defendants 

approved the Catholic Charities of the Archdiocese of Galveston-Houston’s application for a 

three-year $8 million grant, which stated: “Due to our religiously-affiliated institution’s 

philosophy and policies, family planning practices are not discussed with clients . . . [i]n cases 

where the pregnancy has been the result of a rape, the Clinical and Pregnancy Support Specialist . 

. . explor[e] the decision of whether to keep the baby or plan an adoption.” Defs.’ Answer ¶¶ 39–

40.   

Similarly, Defendants have provided USCCB with more than $25 million over the last 

three fiscal years to care for unaccompanied minors. Amiri Dec., Ex. A, No. 8. In 2011, ORR 

proposed language in USCCB’s cooperative agreement to ensure that minors would receive 

access to reproductive health care, but capitulated to USCCB’s demand that it be removed due to 

USCCB’s religious beliefs. That provision said:  

Family planning services are already required by the Flores 
settlement agreement . . . The grantees will refer female 
[unaccompanied immigrant minors] to medical care providers who 
can provide a broad range of acceptable and effective medically 
approved family planning methods and services . . . [and] who offer 
pregnant [unaccompanied minors] the opportunity to be provided 
information and counseling regarding prenatal care and delivery . . . 
and pregnancy termination.  
 

                                                 
6 Available at 
https://www.americanbar.org/content/dam/aba/migrated/Immigration/PublicDocuments/Immigrant_Standards.authc
heckdam.pdf. 
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USCCB’s Answer to Pl.’s Amended Complaint, ECF. No. 59 (hereinafter “USCCB’s Answer”) 

¶¶ 33–34; Defs.’ Answer ¶¶ 33–35. After ORR awarded the grant to USCCB, USCCB entered 

into a memorandum of understanding with its subgrantees that says that, based on the “authentic 

teaching of the Catholic Church,” subgrantees may “not provide, refer, encourage, or in any way 

facilitate access to contraceptives or abortion services.” USCCB’s Answer ¶ 37. 

Furthermore, Defendants have explicitly authorized grantees to transfer out of their 

program young women who have requested abortion. Defs.’ Answer ¶ 41; Amiri Dec., Ex. B, 

Nos. 4, 5; id. Ex. D at 75:21 – 76:3. Indeed, Defendants admit that “when a UC requested 

abortion services, and where the religiously-affiliated grantee or subgrantee had objections to 

such services, the federal field specialist, in conjunction with the central office, effectuated the 

transfer of the UC.” Amiri Dec., Ex. A, No. 3. Defendants have also made decisions about where 

to place a young person based on whether she has had an abortion or is seeking an abortion, so as 

not to place her with a shelter that has a religious objection to abortion. Defs.’ Answer ¶ 42.  

Defendants’ actions cause minors harm. Defendants admit they authorize religiously 

affiliated shelters to kick minors out of their programs for merely requesting an abortion, even if 

that means that the minor is uprooted from her only support network such as her immigration 

counsel, her social worker, and possibly her family with whom she is hoping to reunite. See, e.g., 

Amiri Dec., Ex. E, Nos. 17, 20–25, and accompanying FOIA documents, 

ORRFOIA2015_000001–19 (Ex. F to Amiri Dec.); PRICE_PROD_000005875, 5880–82 (Ex. G 

to Amiri Dec.).  

These transfers also cause delay in access care. See Amiri Dec., Ex. F at 

ORRFOIA2015_000005–7 (minor who had requested abortion before April 17 could not be 

transferred to Florida because of shelters’ religious objections and had still not received care as of 

April 28); id. at ORRFOIA2015_000008–13 (minor who had first expressed desire to explore 

abortion on June 2 and did not wish to be transferred was delayed for weeks as Defendants 

attempted to facilitate transfer amidst various shelters’ religious objections); id. at 

ORRFOIA2015_000017–19 (minor who requested abortion on January 28 delayed through 
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February as Youth For Tomorrow shelter requested she be transferred). Time is of the essence in 

accessing abortion: although abortion is very safe, the risk of complications increase as the 

pregnancy progresses. Williams v. Zbaraz, 442 U.S. 1309, 1314–15 (1979) (Stevens, J., sitting as 

Circuit Justice) (finding that increased risk of “maternal morbidity and mortality” associated with 

delay of abortion supports claim of irreparable injury); H.L. v. Matheson, 450 U.S. 398, 412 

(1981) (“[T]ime is likely to be of the essence in an abortion decision.”). 

Furthermore, Defendants have made placement decisions based not on the minor’s best 

interest—including where her family might be located—but instead on whether a particular 

shelter does not have a religious objection to abortion.  See Amiri Dec., Exs. F and G. For 

example, a minor whose family was in Florida could not be placed in a shelter in Florida near her 

family because all of the shelters in the area had a religious opposition to abortion access. See id., 

Ex. F at ORRFOIA2015_000006–7. 

B. Trafficking Victims’ Program 

Human trafficking is a form of modern-day slavery. 22 U.S.C. § 7101(a). It is estimated 

that tens of thousands of women and children are trafficked into the U.S. each year. Id. § 

7101(b)(1). Many victims are trafficked into the sex trade and are forced to engage in sex acts, 

raped, or subjected to other forms of sexual abuse. Id. § 7101(b)(2), (6). As a result, some 

experience unintended pregnancy and may be at risk for sexually transmitted infections. Id. § 

7101(b)(11); Defs.’ Answer ¶ 56. To rebuild their lives and re-establish their ability to live 

independently, trafficking survivors need timely access to benefits and services, including 

medical services such as STI and HIV-treatment, family planning services, and the full range of 

legally permissible gynecological and obstetric care, which includes abortion and contraception. 

ORR 2015 TVAP FOA, HHS-2015-ACF-ORR-ZV-0977, Chon Dep. Ex. 2, at 2–3 of 49 (Ex. H 

to Amiri Dec.); Chon Dep. 43:21 – 45:16 (Ex. I to Amiri Dec.). 

Pursuant to their responsibilities under the Trafficking Victims Protection Act (TVPA),7 

22 U.S.C. § 7105(b)(1), Defendants operate the Trafficking Victim Assistance Program (TVAP), 

                                                 
7 The TVPA was reauthorized in 2003, 2005, 2008, and 2013. See Pub. L. No. 108-193; Pub. L. No. 109-164; Pub. L. 
No. 110-457; Pub. L. No. 113-4. 
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through which they award private entities millions of dollars in taxpayer funds to provide 

comprehensive case management services to trafficking survivors. Amiri Dec., Ex. A, No. 14; id. 

Ex. I at 31:3 – 34:14. Defendants’ 2015 TVAP Funding Opportunity Announcement (FOA) 

sought to fund organizations to provide such services, including “family planning services and the 

full range of legally permissible gynecological and obstetric care.” Amiri Dec., Ex. H at 1–3 of 

49. The FOA specified that survivor beneficiaries must receive the same level of benefits and 

services as refugees, which includes access to contraception, as well as abortion in certain cases. 

Id. at 1, 3 of 49; Amiri Dec., Ex. I at 32:14–24; 43:21 – 45:16; see also 22 U.S.C. § 

7105(b)(1)(A); Consolidated Appropriations Act, 2017, Pub. L. No. 115-31 §§ 506–507 

(Medicaid covers contraception and abortions in the case of rape, incest, and when the woman’s 

life is in danger); 45 C.F.R. § 400.105 (refugee medical assistance must mirror state Medicaid 

benefits).  

USCCB submitted an initial proposal, making clear that it is “committed to acting in 

accordance with Catholic teaching in administering the [TVAP] program,” and that “[USCCB’s] 

sub-recipients will not provide or refer for abortion, sterilization, or artificial contraceptives, and 

no project funds will be used for that purpose.” USCCB/MRS Proposal for TVAP, Chon Dep. Ex. 

3, ACF_000105, ACF_000139 (Ex. J to Amiri Dec.); USCCB’s Answer ¶ 9.8 USCCB also 

objected to assisting with visas for spouses of trafficking survivors unless “they are in a legal 

union of one man and one woman.” See Amiri Dec., Ex. J at ACF_000100, n.2; USCCB’s 

Answer ¶ 9. USCCB’s proposal outlined an “Alternative Approach,” under which USCCB, 

through its subgrantees, would provide survivor beneficiaries with a brochure indicating the 

services for which they are eligible and disclaiming that, “as a Catholic institution, [USCCB] will 

                                                 
8 In 2006, Defendants awarded USCCB a multi-year, multi-million dollar TVAP contract. In 
2012, a federal district court found that this contract violated the Establishment Clause. ACLU of 
Mass. v. Sebelius, 821 F. Supp. 2d 474, 488 (D. Mass. 2012), vacated sub nom. ACLU of Mass. v. 
USCCB, 705 F.3d 44 (1st Cir. 2013). During litigation, ORR issued a new FOA, and did not 
select USCCB to receive a grant. Accordingly, the First Circuit dismissed the case as moot, 
concluding that “we can safely assume that for the foreseeable future the challenged contract 
terms will not recur.” ACLU of Mass. v. USCCB, 705 F.3d 44, 56 (1st Cir. 2013). Clearly, 
Defendants did award a new TVAP contract to USCCB in the “foreseeable future,” necessitating 
the instant action.  
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not directly assist in facilitating those specific procedures that are contrary to Catholic teaching: 

abortion, sterilization, and artificial contraception.” Amiri Dec., Ex. J at ACF_000105.  

Defendants asked USCCB to explain how its proposal would satisfy the FOA’s 

requirements of ensuring that trafficking survivors both understand the full range of reproductive 

health services available to them and are able to access those services in a timely and non-

burdensome manner. See September 2015 Email Exchange Re USCCB Alternative Approach, 

Chon Dep. Ex. 4, USCCB00000528–29, 33, 37 (Ex. K to Amiri Dec.); September 2015 Email 

Exchange Re USCCB Alternative Approach, Chon Dep. Ex. 5, USCCB00000979, 82 (Ex. L to 

Amiri Dec.). USCCB responded that its brochure would “direct clients to consult with a medical 

provider,” and that USCCB program guidance would require “that all clients [be] referred to 

medical providers upon initial enrollment.” Amiri Dec., Ex. K at USCCB00000537. USCCB also 

stated that if a subgrantee could not provide a service due to religious objection, USCCB would 

contact other grantees and/or Defendants to facilitate a transfer of the client to another grantee. Id. 

at USCCB00000530. But, there are some parts of the country in which a USCCB subgrantee is 

the only provider of services, which means that a trafficking survivor could experience delays in 

accessing the care she needs while a transfer is arranged, and would unnecessarily be uprooted 

from her community. Chester Dep. 83:3-12 (Ex. M to Amiri Dec.); Amiri Dec., Ex. I at 59:1-17.  

Defendants eventually awarded USCCB with a multi-million dollar contract to serve as 

the primary grantee in two regions of the country, which include Arkansas, Louisiana, New 

Mexico, Oklahoma, Texas, West Virginia, Virginia, Pennsylvania, Maryland, D.C. and Delaware. 

See USCCB TVAP, About the TVAP, available at http://www.usccb.org/about/anti-trafficking-

program/mrstvap.cfm; Amiri Dec., Ex. M at 12:12-19. Two other organizations also received 

grants to provide services, primarily in other parts of the country.9 Amiri Dec., Ex. A, No. 15; id., 

                                                 
9 In 2015, Defendants awarded USCCB a grant of over $2 million dollars. Amiri Dec., Ex. A, No. 14; Defs.’ Answer 
¶ 66. In September 2016, Defendants renewed USCCB’s program contract and awarded it another $1.6 million dollar 
grant. Id. Defendants also renewed USCCB’s contract for FY17, but did not award USCCB any additional money for 
that fiscal year. Amiri Dec., Ex. A, No. 14. USCCB instead used awards from FY15 and FY16 to carry out program 
activities in FY16 and FY17. Id. This indicates that USCCB likely did not serve the projected number of trafficking 
survivors. See, e.g., id. No. 16 (noting that funding amounts in subsequent years were based on, among other things, 
“the number of individuals receiving services, updated projections on the number of individuals to be served, and 
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Ex. M at 11:13 – 12:15; id., Ex I at 57:24 – 58:11.  

Defendants have authorized USCCB to select its subgrantees, including allowing USCCB 

to select subgrantees based on their religious opposition to abortion and contraception. Amiri 

Dec., Ex. I at 65:12 – 67:23. All 28 subgrantees listed in USCCB’s 2015 proposal are either 

Catholic Charities agencies, Bethany Christian Services, or are otherwise affiliated with the 

Catholic Church. Amiri Dec., Ex. J, Appendix F, ACF_000138. And in implementing the 

program, USCCB has turned away prospective subgrantees who do not share its religious 

opposition to contraception and abortion. Id., Ex. M at 51:4 – 56:23; 93:14 – 96:1. But it is 

advantageous to be a USCCB subgrantee because USCCB has the highest reimbursement rate of 

the three grantees. Id., Ex. I at 157:23–25.   

Defendants have also authorized USCCB to prevent its subgrantees from using grant 

funding to pay for reproductive services to which they have a religiously based opposition. 

Indeed, Defendants approved USCCB’s Program Operations Manual (POM) that provides sub-

recipients with direction on how funds may be used in the course of implementing the grant 

program. Amiri Dec., Ex. M at 64:5 – 65:1; 88:3 – 91:21. The POM states: “This grantee is 

affiliated with a program of the Catholic Church, which has moral and religious objections to 

direct sterilization, contraception, and abortion.” USCCB FY2016 POM, Chester Dep. Ex. 14, 

USCCB00000273 (Ex. N to Amiri Dec.). The POM further classifies “[a]bortion 

counseling/services; abortive prescriptions” as an “unallowable” cost that will not be reimbursed 

with federal grant money. Id. at USCCB00000301. 

IV. ARGUMENT 

A court “shall grant summary judgment if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. 

Civ. P. 56(a). “Only disputes over facts that might affect the outcome of the suit . . . will properly 

preclude the entry of summary judgment.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986). When “the record taken as a whole could not lead a rational trier of fact to find for the 

                                                 
consideration of supplemental requests”); id., Ex. K at USCCB00000528; id., Ex. L at USCCB00000979; id., Ex. I at 
72:10 – 74:11; 149:5 – 150:4.  
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nonmoving party, there is no ‘genuine issue for trial.’” Matsushita Elec. Indus. Co. v. Zenith 

Radio Corp., 475 U.S. 574, 587 (1986) (citation omitted).  

A. Defendants Violate the Establishment Clause by Advancing Religious Beliefs 
to the Detriment of Others. 
 

Under Lemon v. Kurtzman a court evaluating an Establishment Clause claim must 

consider three factors: 1) whether the government acted with a predominantly secular purpose; 2) 

whether the principal or primary effect of the government action advances or inhibits religion; 

and 3) whether the government action fosters an excessive entanglement with religion. 403 U.S. 

602, 612–13 (1971). The government may not “convey[] or attempt[] to convey a message that 

religion or a particular religious belief is favored or preferred.” Cnty. of Allegheny v. ACLU 

Greater Pittsburgh Chapter, 492 U.S. 573, 593 (1989) (internal citations and quotation marks 

omitted). At the very least, the Establishment Clause prohibits the government from “appearing to 

take a position on questions of religious belief.” Id. at 594. 

The Supreme Court has long held that the government unconstitutionally advances 

religion when it favors religion, especially to the point of forcing unwilling third parties bear the 

burden, or suffer harm, as a result of this favoritism. In Estate of Thornton v. Caldor, Inc., 472 

U.S. 703 (1985), for example, the Court struck down a statute that granted employees a blanket 

right not to work on a day they observed as their Sabbath. Concluding that the statute 

“impermissibly advance[d] a particular religious practice,” in violation of the Establishment 

Clause, the Court explained that under the challenged law, “those who observe a Sabbath any day 

of the week as a matter of religious conviction must be relieved of the duty to work on that day, 

no matter what burden or inconvenience this imposes on the employer or fellow workers.” Id. at 

708–10 (emphasis added). According to the Court, the unacceptable harms to third parties 

included the “substantial economic burdens” that might be placed on employers as a result of the 

accommodation and the “significant burdens on other employees required to work in place of the 

Sabbath observers” on the observers chosen day of rest. Id. at 709. The Court embraced a similar 

principle in Texas Monthly, Inc. v. Bullock, invalidating a sales tax exemption available only for 
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religious periodicals, in part because the exemption “burden[e]d nonbeneficiaries markedly” by 

increasing their tax bills. 489 U.S. 1, 15, 18 n.8 (1989) (plurality opinion); see also ACLU of 

Massachusetts, 821 F. Supp. 2d at 486 n.24 (“The pertinent issue . . . is whether the shifting of 

costs based on religious dogma violates the Establishment Clause when taxpayer money is 

involved”). 

Here, no less than in those cases, Defendants impermissibly advance particular religious 

beliefs by authorizing religiously affiliated grantees to impose their faith on marginalized 

populations in the context of a government program. For the unaccompanied minors’ program, 

Defendants have allowed religiously affiliated shelters to kick minors out for merely requesting 

access to abortion based on the shelters’ religious beliefs. See e.g., Amiri Dec., Ex. E, Nos. 17, 

20–25, and accompanying FOIA documents, ORRFOIA2015_000001–19 (Ex. F to Amiri Dec.); 

PRICE_PROD_000005875, 5880–82 (Ex. G to Amiri Dec.). Moreover, while Defendants 

initially sought to include language in USCCB’s grant about access to reproductive health care to 

mirror existing law, Defendants eventually allowed USCCB’s religious objection to dictate the 

terms of the language of the federal grant. See Amiri Dec., Ex. B, No. 1. Defendants’ actions 

therefore “impermissibly advance[] a particular religio[n]” by allowing “religious concerns [to] 

automatically control,” even over existing law. Thornton, 472 U.S. at 709-10.  

It is the young people in Defendants’ care that bear the burden of Defendants’ 

advancement of religion. Indeed, Defendants uproot minors who request abortion at religiously 

affiliated shelters, which means delaying their access to abortion to the detriment of their health; 

robbing them of their immigration attorney, social worker, and other ties made in their 

community; moving them away from their family members; and imposing shame and stigma on 

them. See e.g., Amiri Dec., Ex. E, Nos. 17, 20–25, and accompanying FOIA documents, 

ORRFOIA2015_000001–19 (Ex. F to Amiri Dec.); PRICE_PROD_000005875, 5880–82 (Ex. G 

to Amiri Dec.). Defendants also make initial placement decisions based on whether a shelter has a 

religious objection to providing access to abortion, which means Defendants are impermissibly 

allowing a minor’s best interest to be trumped by a shelter’s religion. Id. “This unyielding 
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weighting in favor of [religion] over all other interests contravenes a fundamental principle of the 

Religion Clauses.” Thornton, 472 U.S. at 710.         

Similarly, in the context of the TVAP, Defendants have authorized USCCB to select 

subgrantees based on religious beliefs. See e.g., Amiri Dec., Ex. I at 65:12 – 67:23; id. Ex. J, 

Appendix F, ACF_000138. Indeed, Defendants allow USCCB to exclude from its subgrantee 

network any entity that does not share USCCB’s religious opposition to abortion and 

contraception. Id., Ex. M at 51:4 – 56:23; 93:14 – 96:1. This is true despite the fact that USCCB 

is the primary grantee for certain regions of the country. See USCCB TVAP, About the TVAP, 

available at http://www.usccb.org/about/anti-trafficking-program/mrstvap.cfm; Amiri Dec., Ex. 

M at 12:12-19. Moreover, because USCCB provides a higher reimbursement rate than the other 

primary grantees, prospective subgrantees that are prohibited from subcontracting with USCCB 

because they do not share USCCB’s religious beliefs are penalized. Amiri Dec., Ex. I at 157:23–

25. Defendants also advance USCCB’s religion by allowing USCCB to prohibit its subgrantees 

from using federal grant funds to pay for abortion counseling and services, and abortive 

prescriptions. Under the Establishment Clause, Defendants are not permitted to “put an 

imprimatur” on religion in this manner. Texas Monthly, 489 U.S. at 8 (internal citations and 

quotation marks omitted).   

The burden of Defendants’ advancement of religion falls to the trafficking survivors. 

USCCB and its subgrantees have a monopoly on service provision in certain parts of the country. 

See supra, USCCB TVAP and Amiri Dec., Exhibit M at 12:12-19. Trafficking survivors served 

by USCCB will be unable to access and pay for the full range of reproductive health services that 

they are legally entitled to (and would otherwise) receive in a timely and non-burdensome 

manner, if at all. Furthermore, transferring survivors to another grantee delays them from 

accessing the care they need and uproots them from their support systems, just like 

unaccompanied minors. By authorizing these religiously based restrictions, Defendants “take[] no 

account of the convenience or interests of” trafficking survivors. Thornton, 472 U.S. at 709.       

Simply put, Defendants’ actions in both the UC program and the TVAP amount to “state 
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sponsorship of religion” in violation of the Establishment Clause. Texas Monthly, 489 U.S. at 15. 

“The First Amendment . . . gives no one the right to insist that in pursuit of their own interests 

others must conform their conduct to his own religious necessities.” Thornton, 472 U.S. at 710 

(internal citations and quotations omitted). Moreover, by favoring religion, Defendants have sent 

the “message to . . . nonadherents that they are outsiders, not full members of the political 

community, and an accompanying message to adherents that they are insiders, favored members 

of the political community.” Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 309–10 (2000) 

(internal citations and quotation marks omitted).  

B. Defendants Violate the Establishment Clause By Delegating to Religious 
Entities Government Functions. 
 

The Supreme Court and numerous Courts of Appeals have repeatedly held that delegating 

a government function to a religious entity unconstitutionally advances religion. The seminal case 

is Larkin v. Grendel’s Den, Inc., which held unconstitutional a Massachusetts statute that gave 

schools and churches “the power effectively to veto applications for liquor licenses within a five 

hundred foot radius of the church or school.” 459 U.S. 116, 117 (1982); see also Bd. of Educ. of 

Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 696 (1994) (holding that the legislature 

impermissibly delegated its authority to define a local school district to a religious sect). 

The Larkin Court held that although the government had a secular purpose in delegating 

licensing authority to churches, it nonetheless violated the Establishment Clause because it 

advanced religion under the second prong of the Lemon test. The Court reasoned that although it 

could “assume that churches would act in good faith,” there was no “effective means of 

guaranteeing that the delegated power will be used exclusively for secular, neutral, and 

nonideological purposes.” Larkin, 459 U.S. at 125 (internal citations and quotations omitted). The 

Court thus held the law unconstitutional because that veto power “could be employed for 

explicitly religious goals.” Id. (emphasis added). In addition, the Larkin Court held that “the mere 

appearance” of a joint exercise of authority between the government and the church provided a 

“significant symbolic benefit to religion in the minds of some.” Id. at 125–26. Accordingly, the 
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Court concluded, “[i]t does not strain our prior holdings to say that the statute can be seen as 

having a ‘primary’ or ‘principal’ effect of advancing religion.” Id. at 126; see also Barghout v. 

Bureau of Kosher Meat and Food Control, 66 F.3d 1337, 1345 (4th Cir. 1995) (striking down 

ordinance that allowed Orthodox rabbis to establish and enforce kosher food standards in part 

because it was an “impermissible symbolic union of church and state”). 

Here, in the unaccompanied minor program, Defendants delegated to USCCB, Catholic 

Charities, and other religiously affiliated entities the ability to determine which health services 

unaccompanied minors are permitted to access. In other words, Defendants allowed these entities 

to effectively override the law requiring shelters to provide access to reproductive health services 

based solely on the entities’ religious beliefs. Similarly, in the TVAP program, Defendants 

delegated to USCCB the ability to create its own network of subgrantees, and Defendants further 

allowed USCCB to select those subgrantees based on their shared religious opposition to 

providing and referring for abortion and contraception, and to prohibit those subgrantees from 

using grant funds to pay for abortion counseling and services and abortive prescriptions. And, as 

in Larkin, Defendants’ decision to allow USCCB to impose its religious beliefs on beneficiaries 

of a federal program unquestionably provided a “symbolic benefit to religion in the minds of 

some.” Id. at 125–26.  

But the constitutional violation here goes a step further than the one at issue in Larkin. In 

Larkin, the Court was concerned that religious entities might use their power to further “religious 

goals,” despite the fact that the church in that case objected to the liquor license for secular 

reasons – namely, that there were so many licenses close together. Id. at 125. Here, there is no 

need for speculation that religious entities might wield their power to further their “religious 

goals”: They in fact did so. Id. Indeed, Defendants explicitly allowed religious entities to dictate 

the terms of their grants based on their religion. In the TVAP program, Defendants also explicitly 

allowed USCCB to select its subgrantees based on religion. As the Larkin Court explained, the 

“Framers did not set up a system of government in which important, discretionary governmental 

powers would be delegated to or shared with religious institutions.” Id. at 127 (emphasis added). 
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But that is precisely what has happened here. As the district court in the ACLU of Massachusetts 

case held, the government’s delegation of authority to USCCB to exclude certain services from 

government funding “‘provides a significant symbolic benefit to religion’ in violation of the 

Establishment clause.” 821 F. Supp. 2d at 487 (quoting Larkin, 459 U.S. at 125–26). 

V. CONCLUSION 

For the foregoing reasons, this Court should grant Plaintiff’s motion for summary 

judgment. 
 

Dated: April 20, 2018 
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I. INTRODUCTION 

Plaintiff Rebecca Chamorro, a pregnant woman, seeks the immediate issuance of a 

temporary restraining order enjoining Defendant Dignity Health, doing business as Mercy Medical 

Center Redding (MMCR), from prohibiting her obstetrician from performing a tubal ligation at the time 

of her delivery via Cesarean section (“C-section”), scheduled for January 28, 2016. 

Ms. Chamorro, along with a nationwide organization comprising a network of physicians, 

Physicians for Reproductive Health, has filed suit against Defendant for refusing to allow doctors to 

perform tubal ligation—a safe and extremely common form of birth control—in some of Defendant’s 

hospitals on the basis of religious directives. This is Ms. Chamorro’s third pregnancy, and she and her 

husband have decided that they do not want more than three children. In consultation with her 

obstetrician, Ms. Chamorro therefore decided to undergo a tubal ligation immediately following her C-

section delivery, which is the standard of care for that procedure for pregnant women.  

Ms. Chamorro’s obstetrician submitted a timely request to perform the tubal ligation to 

MMCR, which is where Ms. Chamorro is scheduled to deliver and which is the only hospital in Redding 

with a labor and delivery ward. The tubal ligation would only take the obstetrician a few minutes to 

perform and require no additional resources from MMCR, yet MMCR denied the request on the grounds 

that it did not meet MMCR’s sterilization policy or the Ethical and Religious Directives for Catholic 

Health Services (“ERDs”). The ERDs, which are promulgated by the United States Conference of 

Catholic Bishops, set forth religious directives for healthcare institutions that choose to identify as 

Catholic, and they specifically prohibit direct sterilization procedures, characterizing such procedures 

along with all other contraception as “intrinsically evil.” Defendant, which claims to be the fifth largest 

healthcare provider in the United States and the largest hospital provider in California, requires a 

number of its hospitals, including MMCR, to follow the ERDs.1  

Ms. Chamorro and Physicians for Reproductive Health are likely to succeed on the merits 

of their case, as Defendant’s refusal to authorize doctors to perform immediate postpartum tubal 

                                                 
1 http://www.dignityhealth.org/cm/content/pages/about-us.asp  
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ligation—again, the standard of care—violates California law in a number of respects. First, Defendant 

is engaged in unlawful sex discrimination, because it denies women pregnancy-related care and a 

prohibition on sterilization disproportionately impacts women. Defendant receives substantial state 

funding and it is open to the general public, and is therefore covered under the Unruh Civil Rights Act 

and the Government Code, which both prohibit sex discrimination. See Civ. Code § 51 et seq. (defining 

sex discrimination to include “pregnancy-related care”), Gov. Code § 11135 (same). Second, prohibiting 

physicians from providing the standard of care to their patients on the basis of religious directives, 

Defendant is violating California’s prohibition on the corporate practice of medicine, which prevents 

corporate entities from interfering in the physician-patient relationship and making healthcare decisions 

that only licensed doctors should be making. Bus. & Prof. Code §§ 2032 and 2400. Lastly, in 

authorizing doctors to perform some tubal ligations, Defendant is violating California’s law regarding 

access to sterilization, which provides that if hospitals perform any sterilization procedures for 

contraceptive purposes (which Defendant does), then they cannot limit access to such procedures based 

on nonmedical considerations. Health and Safety Code § 1258. 

The balance of harms weighs strongly in Ms. Chamorro’s favor. If she is not able to 

undergo tubal ligation at the time of her C-section, Ms. Chamorro will suffer irreparable harm. Because 

Ms. Chamorro does not have reasonable access to any other hospital that will certainly allow her both to 

deliver and undergo the tubal ligation, she will deliver at MMCR, whether or not her obstetrician has 

been authorized to perform a tubal ligation. If he has not been, she will both be subjected to substandard 

care and, if she still wanted to pursue surgical tubal ligation, she would have to undergo a second 

surgery, with general anesthesia. By contrast, Defendant would suffer no harm if it were ordered to 

authorize the tubal ligation. Defendant already allows some tubal ligation at MMCR, including by Ms. 

Chamorro’s obstetrician, and Defendant need only remove an obstacle to care, and that care would be 

performed by Ms. Chamorro’s obstetrician, a doctor able and willing to provide the care.  

Because Defendant is unlawfully infringing upon Ms. Chamorro’s rights, but will itself 

suffer no hardship if it authorizes her obstetrician to perform an immediate postpartum tubal ligation, 

this Court should immediately issue a TRO and order to show cause why a preliminary injunction 

should not issue.  
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II. FACTUAL BACKGROUND 

A. Plaintiff Rebecca Chamorro Desires and Has Provided Informed Consent for an 
Immediate Postpartum Tubal Ligation. 

  Plaintiff Rebecca Chamorro is a pharmacist and thirty-three-year-old mother of two who 

is currently pregnant with her third child.2 Ms. Chamorro’s due date is February 4, 2016, and she is 

scheduled to deliver her child via C-section at MMCR on January 28, 2016.3  

Ms. Chamorro and her husband have decided that they do not wish to have more than 

three children. Chamorro Decl. ¶ 7. Accordingly, Ms. Chamorro discussed her options with her 

obstetrician, Dr. Samuel Van Kirk, who provided her with information regarding all birth control 

options, including the option of tubal ligation immediately following her C-section. Id., Van Kirk Decl. 

¶ 5. After considering all of her options, Ms. Chamorro decided that a tubal ligation was the best choice 

for her and her family, and she gave Dr. Van Kirk her informed consent to perform tubal ligation at the 

time of her C-section. Chamorro Decl. ¶ ¶ 7, 8; Van Kirk Decl. ¶ 13. In light of her desire for permanent 

contraception and the fact that she will be undergoing a C-section, it is Dr. Van Kirk’s opinion that tubal 

ligation is the best option for Ms. Chamorro. Van Kirk Decl. ¶ 5.  

B. Performing an Immediate Postpartum Tubal Ligation for Ms. Chamorro Is the 
Standard of Care.  

  Tubal ligation—familiarly known as getting one’s tubes tied—is extremely safe, very 

effective, and one of the most commonly used forms of birth control.4 Tubal ligation is the contraceptive 

method of choice for more than 30 percent of U.S. married women of reproductive age,5 and the most 

                                                 
2 Declaration of Rebecca Chamorro in Support of Plaintiff’s Ex Parte Application for Temporary 
Restraining Order and Order to Show Cause ¶¶  2-4 (“Chamorro Decl.”). 
3 Ms. Chamorro is required by MMCR to deliver her child via C-section, as she delivered her second 
child via C-section and MMCR does not allow vaginal delivery after a woman had a C-section. 
Declaration of Samuel Van Kirk in Support of Plaintiff’s Ex Parte Application for Temporary 
Restraining Order and Order to Show Cause ¶ 4 (“Van Kirk Decl.”). 
4 Declaration of Rebecca Jackson, M.D., in Support of Plaintiff’s Ex Parte Application for Temporary 
Restraining Order and Order to Show Cause ¶ 5 (“Jackson Decl.”). 
5 Am. Cong. of Obstetricians and Gynecologists. Practice Bulletin No. 133: Benefits and Risks Am. 
Cong. of Obstetricians and Gynecologists. Comm. Op. No. 530: Access to postpartum sterilization. 120 

(continued…) 
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common form of permanent contraception, performed in 8-9% of all hospital deliveries.6 Tubal ligation 

works by closing off the fallopian tubes, which prevents eggs from moving down the fallopian tube into 

the uterus, which then in turn means that sperm will not be able to reach the eggs. Jackson Decl. ¶ 5. All 

tubal ligation is done for contraceptive purposes. Jackson Decl. ¶ 6. 

For pregnant women like Ms. Chamorro, the standard of care is to perform tubal ligation 

immediately following delivery. Jackson Decl. ¶ 7. Tubal ligation at the time of delivery has a number 

of advantages for both the patient and her doctor. Id. ¶ 8. At the time of delivery, the uterus is enlarged, 

allowing easier access to the fallopian tubes. Id. ¶ 8. In addition, tubal ligation, when performed at the 

same time as the C-section, can be done quickly—in just a few minutes—with no additional incision to 

access the abdomen and no need for additional anesthesia. Id. ¶ 9. And immediate postpartum tubal 

ligation is the most effective method of female sterilization. Id. ¶ 11. 

By contrast, if a woman does not receive a tubal ligation at the time of delivery, she must 

wait until her uterus has returned to its normal size before having the procedure. Jackson Decl. ¶ 16. 

This can take approximately six weeks. Id. To undergo a later tubal ligation—or a tubal ligation separate 

from pregnancy, known as an interval tubal ligation—the woman would typically need to undergo a 

second surgery, for which she would need to be put under general anesthesia. Id. ¶ 17. The general 

anesthesia alone adds a level of additional risk to an interval tubal ligation as compared to an immediate 

postpartum tubal ligation. Id. 

In addition to the benefits to the woman’s health, immediate postpartum sterilization has 

the practical advantage of ensuring that a woman receives her desired form of contraception before she 

leaves the hospital. Jackson Decl. ¶ 13. Some women may find it difficult to overcome the logistical 

hurdles involved in obtaining a tubal ligation following discharge from the hospital while also caring for 

                                                 
OBSTET. GYNECOL. 212, 212 (2012) at 392: http://www.acog.org/Resources-And-
Publications/Committee-Opinions/Committee-on-Health-Care-for-Underserved-Women/Access-to-
Postpartum-Sterilization. 
6 Am. Cong. of Obstetricians and Gynecologists. Comm. Op. No. 530: Access to postpartum 
sterilization; 120 OBSTET. GYNECOL. 212, 212 (2012). 
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a newborn. Id. Indeed, women who have been unable to receive immediate postpartum tubal ligations 

are at a higher risk for unintended pregnancy. Id. ¶ 14. Unintended pregnancy is in turn associated with 

poorer maternal/fetal outcomes than planned pregnancies, including low birth weight, infant mortality, 

and maternal mortality. Id. Approximately half of all unintended pregnancies end in abortion. Id. And 

pregnancies spaced too closely together can have adverse effects on the woman and the baby. Id.  

All of these benefits taken together have led the leading professional society of 

obstetricians and gynecologists, the American Congress of Obstetricians and Gynecologists (“ACOG”), 

to recommend immediate postpartum tubal ligation, classifying it as an “urgent surgical procedure”: 

“Given the consequences of a missed procedure and the limited time frame in which it may be 

performed, postpartum sterilization should be considered an urgent surgical procedure.”7  

B. Defendant Refuses To Authorize Postpartum Tubal Ligation for Ms. Chamorro 
Based on Nonmedical, Religious Criteria. 

To date, Defendant has refused to authorize an immediate postpartum tubal ligation for 

Ms. Chamorro on the basis of the nonmedical, religious criteria set forth in the ERDs. Defendant is 

registered as a 510(c)(3) tax-exempt nonprofit corporation. In 2012, Defendant’s federal tax form 990 

listed revenue of $8.7 billion and employment of 51,991 people.8 Dignity Health also receives 

significant funding from the State of California.9  

                                                 
7 Id. at 213.   
8 Dignity Health 501(c)(3). Internal Revenue Service. 2012. Form 990: Return of Organization Exempt 
from Income Tax. Retrieved from PRINT. 
9 In 2012, Dignity Health’s 2012 federal tax form 990 listed over $23 million in “government grants,” 
over $3.3 billion in Medicare and Medicaid payments, and over $47.7 million in meaningful use 
incentives. Id. at 9. That same form also describes the following revenue from “government programs”: 
$575.3 million in revenue and $233.7 million in net income in 2012; $684.5 million in revenue and 
$230.2 million in net income in 2013. Id at 462. In particular, MMCR received $51,615 from the Office 
of Statewide Health Planning and Development (OSHPD) in 2006 and again in 2012 for its family 
practice residency training program, which provides funds for training in MMCR’s labor and delivery 
wards. OSPHD Healthcare Workforce Development Division, 2006-2007 summary: 
http://www.oshpd.ca.gov/HWDD/pdfs/YearEnd_Web.pdf 



 

6 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S EX PARTE APPLICATION FOR TEMPORARY 

RESTRAINING ORDER AND ORDER TO SHOW CAUSE  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Following Ms. Chamorro’s decision to undergo an immediate postpartum tubal ligation, 

Dr. Van Kirk submitted a request for authorization to MMCR on September 15, 2015. Van Kirk Decl. 

¶ 13. Dr. Van Kirk submitted his “Request for Sterilization” on a form he created, which indicates that: 

Ms. Chamorro desires postpartum tubal ligation; she has given Dr. Van Kirk her informed consent to 

him performing the procedure (as required by state law); she would face risks from a second anesthesia 

if required to undergo a separate sterilization surgery; and Dr. Van Kirk has previously been granted 

authorization to perform postpartum tubal ligations at MMCR. Id. ¶ 19, Ex. 1 (Chamorro Request for 

Sterilization). The Request for Sterilization also asked that “[i]f you will not grant permission for my 

patient to have the indicated procedure that she desires, and has given her informed consent, I would 

request an explanation as to why. If you deem the current medical necessity has not been met to warrant 

sterilization.” Id.  

On September 18, 2015, Dr. Van Kirk received a response from MMCR that states in full 

substance: “The Mercy Medical Center Redding facility review committee has evaluated your request 

for sterilization for Rebecca Chamorro. We are unable to admit your request to perform a tubal ligation 

at the time of Ms. Chamorro’s Caesarean Section. In reviewing your request and based on the current 

information submitted, it was noted that it does not meet the requirement of Mercy’s current sterilization 

policy or the Ethical and Religious Directives for Catholic Health Services. Therefore, we cannot admit 

material cooperation to perform a tubal ligation at Mercy Medical Center Redding.” Van Kirk Decl., Ex. 

2 (Chamorro Denial Letter).  

As noted above, the ERDs, which are promulgated by the United States Conference of 

Catholic Bishops, explicitly prohibit sterilization for contraceptive purposes. Directive 53 provides: 

“Direct sterilization of either men or women, whether permanent or temporary, is not permitted in a 

Catholic health care institution. Procedures that induce sterility are permitted when their direct effect is 

the cure or alleviation of a present and serious pathology and a simpler treatment is not available.”10 The 

                                                 
10 United States Conference of Catholic Bishops, Ethical and Religious Directives for Catholic 
Healthcare Services, fifth ed., No. 53 (2009): http://www.usccb.org/issues-and-action/human-life-and-
dignity/health-care/upload/Ethical-Religious-Directives-Catholic-Health-Care-Services-fifth-edition-
2009.pdf  
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ERDs further state that “[w]hile there are many acts of varying moral gravity that can be identified as 

intrinsically evil, in the context of contemporary health care the most pressing concerns are currently 

abortion, euthanasia, assisted suicide, and direct sterilization.”11 MMCR’s sterilization policy requires 

MMCR to follow the ERDs, and therefore also prohibits sterilization “for the purpose of 

contraception.”12 

Dr. Van Kirk estimates that he has had at least 50 patients in the last eight years for 

whom he has sought but been denied authorization to perform immediate postpartum tubal ligation 

based on Mercy’s current sterilization policy or the Ethical and Religious Directives for Catholic Health 

Services. Van Kirk Decl. ¶ 18. 

C. Defendant Authorizes Immediate Postpartum Tubal Ligation for Some Women. 

Despite denying Dr. Van Kirk’s request to perform an immediate postpartum tubal 

ligation for Ms. Chamorro, Defendant does permit doctors, including Dr. Van Kirk, to perform the 

procedure for some women.  

According to statements made by Defendant’s counsel in recent correspondence with 

Plaintiffs’ counsel, Defendant “prohibits a tubal ligation for the purpose of contraception,” but permits 

such procedures when the exception described in ERD 53 is met: “Procedures that induce sterility are 

permitted when their direct effect is the cure or alleviation of present and serious pathology and a 

simpler treatment is not available.” Haskett Decl. Ex. 2 at 13. In an email attached by Defendant’s 

counsel to one of its letters, a doctor from MMCR states that MMCR takes into account certain maternal 

“risk factors” in assessing whether a tubal ligation is permissible. Haskett Decl. Ex. 4 at 27-29. The 

examples of factors include “advanced maternal age” and “grand multiparity,” which means having five 

or more previous childbirths. Id. The email concludes by stating explicitly that in granting sterilization 

requests, MMCR assesses “risk to the mother of future pregnancies.” Id.  

                                                 
11 Id. at 42, note 44. 

12 Declaration of Christine Saunders Haskett in Support of Plaintiff’s Ex Parte Application for 
Temporary Restraining Order and Order to Show Cause Ex. 2 at 13 (“Haskett Decl.”).  
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Defendant’s statements, however, are inconsistent with medical science. All pregnancies 

present some risk to the woman. And tubal ligation is only ever performed for contraceptive purposes. 

Jackson Decl. ¶ 6. Tubal ligation is never performed to treat an underlying health condition. Id.  

D. Ms. Chamorro Will Not Be Able to Undergo an Immediate Postpartum Tubal 
Ligation If She Cannot Obtain One at MMCR. 

If Ms. Chamorro is unable to obtain an immediate postpartum tubal ligation at MMCR, 

she will not be able to get one. Chamorro Decl. ¶ 15. 

MMCR is the only hospital in Redding that has a labor and delivery unit. Van Kirk Decl. 

¶ 25.  Moreover, there are no hospitals that accept Ms. Chamorro’s insurance within 70 miles of 

Redding that do not follow the ERDs: in other words, that would grant authorization for an immediate 

postpartum tubal ligation. Chamorro Decl. ¶ 12. In order to obtain a tubal ligation at the time of her 

delivery, Ms. Chamorro would need to deliver at UC Davis Medical Center in Sacramento (“UC Davis”) 

approximately 160 miles away from Redding or Enloe Hospital in Chico, more than 70 miles away. 

Chamorro Decl. Id. ¶ 12.  

Delivering at another hospital so far from Redding is not feasible for Ms. Chamorro. 

Ms. Chamorro’s chosen and trusted obstetrician, Dr. Van Kirk, does not have admitting or surgical 

privileges at either UC Davis or Enloe. Chamorro Decl. ¶ 14. As a result, Ms. Chamorro would need to 

find a new obstetrician, make multiple, long trips to meet with a new obstetrician in either Sacramento 

or Chico, or move to one of those locations prior to her delivery. Id. This would force Ms. Chamorro to 

leave her family (including her young children) behind in Redding during this time, as well as during her 

delivery and hospital recovery time, or otherwise bear the inconvenience and cost of putting them up in 

a hotel, which her insurance will not cover. Id. ¶ 13.  Regardless of any such preparations, if she were to 

go into labor prior to leaving for Sacramento—and she went into early labor in delivering her first two 

children, Chamorro Decl. ¶ 14—delivery would still need to take place at MMCR. Van Kirk Decl. ¶ 26.  

E. Defendant Need Only Authorize Ms. Chamorro’s Obstetrician To Perform the 
Tubal Ligation. 

Despite Defendant’s denial of his sterilization request on behalf of Ms. Chamorro, Dr. 

Van Kirk stands ready to perform the tubal ligation at the time of Ms. Chamorro’s delivery at MMCR. 
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Van Kirk Decl. ¶ 27. The procedure does not require any additional equipment, anesthesia, or other 

support apart from the personnel and equipment already required for the C-section delivery. Id. ¶ 9.  

III. ARGUMENT 

This Court should grant Ms. Chamorro’s motion for a temporary restraining order. Two 

interrelated factors guide California courts’ analysis in deciding whether to grant preliminary injunctive 

relief: (1) the plaintiff’s likelihood of success on the merits at trial; and (2) the interim harm that the 

plaintiff is likely to sustain if the temporary restraining order were denied, as compared to the harm to 

the defendant if it were temporarily enjoined. IT Corp. v. County of Imperial, 35 Cal. 3d 63, 69-70 

(1983) (preliminary injunction); Church of Christ in Hollywood v. Superior Court, 99 Cal. App. 4th 

1244, 1251 (2002) (temporary restraining order). The greater the plaintiff’s showing on one of these 

factors, the less that must be shown on the other. Butt v. State of California, 4 Cal. 4th 668, 677-678 

(1992) (“The trial court’s determination must be guided by a ‘mix’ of the potential-merit and interim-

harm factors . . . .”). The Court “must exercise its discretion in favor of the party most likely to be 

injured.” Robbins v. Superior Court, 38 Cal. 3d 199, 205-206 (1985) (citation omitted). Thus, “[i]f the 

denial of an injunction would result in great harm to the plaintiff, and the defendants would suffer little 

harm if it were granted, then it is an abuse of discretion to fail to grant the preliminary injunction.” Id. 

Both factors weigh strongly in Ms. Chamorro’s favor.  

A. Plaintiffs Are Likely to Prevail on the Merits.  

1. Defendant’s Refusal To Authorize Doctors To Perform Immediate 
Postpartum Tubal Ligation Is Unlawful Sex Discrimination. 

The California legislature has explicitly defined sex discrimination in both the Unruh 

Civil Rights Act and the Government Code to include discrimination based on “pregnancy, childbirth, 

and related medical conditions.” Civ. Code § 51(e)(5); Gov’t Code §§ 11135(e), 12926(r)(1) (same). 

Hospitals and healthcare systems that are open to the general public, such as Defendant, are subject to 

the Unruh Civil Rights Act’s prohibition on sex discrimination. See O’Connor v. Village Green Owners 

Ass’n, 33 Cal. 3d 790 (1984). Similarly, entities that receive state funds, like Defendant, are subject to 

the Government Code’s prohibition on sex discrimination. Gov’t Code § 11135(a).  
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Immediate postpartum tubal ligation is pregnancy-related care. As Dr. Van Kirk did with 

Ms. Chamorro, doctors routinely discuss sterilization as part of the overall perinatal care plan. Chamorro 

Decl. ¶¶ 7-8; Van Kirk Decl. ¶ 5; Jackson Decl. ¶ 12. After this counseling, and obtaining informed 

consent, it is the standard of care for pregnant women to have a tubal ligation performed immediately 

postpartum, for all the reasons discussed above. Jackson Decl. ¶¶ 7-12. If, however, a woman is not able 

to obtain a tubal ligation immediate after delivery, then she is subjected to substandard care and 

potentially the risk of unintended pregnancy, a secondary surgery, and a less effective sterilization 

procedure. Jackson Decl. ¶¶ 14-19. For these reasons, immediate postpartum tubal ligation fits under the 

definition of “pregnancy, childbirth, and related medical conditions” for the purpose of both the Unruh 

Act and Section 11135. See, e.g., EEOC v. Houston Funding II, Ltd., 717 F.3d 425, 428-30 (5th Cir. 

2013) (holding under the federal Pregnancy Discrimination Act (PDA) that “as both [post-pregnancy] 

menstruation and lactation are aspects of female physiology that are affected by pregnancy, each seems 

readily to fit into a reasonable definition of ‘pregnancy, childbirth, or related medical conditions’”).13 By 

denying access to pregnancy-related medical care, while continuing to otherwise afford access to 

comprehensive care, Defendant is in violation of the state law prohibitions on sex discrimination. See 

Bankers Life & Cas. Co. v. Peterson, 263 Mont. 156, 161 (1993) (collecting cases to support the 

proposition that exclusion of pregnancy-related care from a comprehensive insurance plan constitutes 

sex and pregnancy discrimination); 29 C.F.R. § 1604.10(b) (“[P]ayment under any health or disability 

insurance or sick leave plan, formal or informal, shall be applied to disability due to pregnancy, 

childbirth or related medical conditions on the same terms and conditions as they are applied to other 

disabilities.”).  

                                                 
13 A California Court of Appeal has recognized that claims made under the PDA are analogous to those 
made under California law. See Williams v. MacFrugal’s Bargains – Close Outs, Inc., 67 Cal. App. 4th 
479, 483 (1998) (analogizing the PDA to California’s Fair Employment and Housing Act (FEHA)). In 
that case, the court rejected a plaintiff’s claim of pregnancy-related sex discrimination, because she did 
not claim that her “diagnostic hysterectomy” was directly linked to any existing pregnancy, nor was it 
related to any goal of the plaintiff’s to become pregnant or terminate a pregnancy. Id. at 484. 
Nonetheless, the court recognized that the PDA—like California’s sex discrimination statutes—had a 
remedial purpose and should be liberally construed. Id. at 482. 
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Defendant’s denial of access to hospital-based sterilization services is also illegal as 

disparate-impact sex discrimination. See Code Regs. tit. 22, § 98101. As discussed above, women who 

have been unable to receive immediate postpartum tubal ligation are at a higher risk for unintended 

pregnancy, which is associated with poorer maternal/fetal outcomes and abortion. Jackson Decl. ¶ 14. 

“[T]he adverse economic and social consequences of unintended pregnancy fall most harshly on women 

and interfere with their choice to participate fully and equally in the marketplace and the world of 

ideas.” Erickson v. Bartell Drug Co., 141 F. Supp. 2d 1266, 1273 (W.D. Wash. 2001) (internal quotation 

marks omitted). Indeed, as the California Supreme Court observed in Catholic Charities of Sacramento, 

Inc. v. Superior Court, evidence shows that women during their reproductive years spend “as much as 

68 percent more than men in out-of-pocket health care costs, due in part to the cost of prescription 

contraceptives and the various costs of unintended pregnancies, including health risks, premature 

deliveries and increased neonatal care.” 32 Cal. 4th 527, 564 (2004). Furthermore, women who are 

denied the standard of care and are unable to receive a tubal ligation immediately postpartum will be 

forced to undergo a separate surgery under general anesthesia in order to obtain a surgical sterilization. 

Because women bear a disproportionate share of the costs associated with unintended pregnancy, they 

are far more likely than men to be burdened by denial of access to hospital-based sterilization services 

that prevent pregnancy.  

2. By Preventing Doctors from Providing the Standard of Care on the Basis of 
Nonmedical, Religious Directives, Defendant Is Engaged in the Unlawful 
Corporate Practice of Medicine. 

Longstanding California law bans the corporate practice of medicine:  “Corporations may 

not engage in the practice of such professions as law, medicine or dentistry.” People ex rel. State Bd. of 

Med. Examiners v. Pac. Health Corp., 12 Cal. 2d 156, 158 (1938). The three statutory provisions giving 

rise to this prohibition are Cal. Business & Professions Code §§ 2032, 2052, and 2400. These provide 

that “[o]nly natural persons shall be licensed” to practice medicine, § 2032, and “[c]orporations and 

other artificial legal entities shall have no professional rights, privileges, or powers.” § 2400. 14 Section 

                                                 
14 Although limited statutory exceptions to the ban exist, see Cal. Bus. & Prof. Code § 2401, none are 
applicable to Defendant. 
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2502 proscribes the practice of medicine by non-doctors and sets forth the applicable punishments. See 

Cal. Business & Professions Code § 2052. A court may issue an injunction when it finds a corporation 

has engaged in the practice of medicine. See § 2502(c); Bd. of Med. Quality Assurance v. Andrews, 211 

Cal. App. 3d 1346, 1359 (Ct. App. 1989) (upholding injunction against Religious School of Natural 

Hygiene requiring it to cease engaging in the unlicensed practice of medicine). For purposes of the 

prohibition, corporations include nonprofit corporations. See California Physician’s Serv. v. Aoki 

Diabetes Research Inst., 163 Cal. App. 4th 1506, 1515 (2008) (“The general statutory ban makes no 

distinction between general corporations and nonprofit corporations.”).  

The purpose of the ban is to maintain the integrity of the practice of medicine by 

“protect[ing] the professional independence of physicians.” California Medical Assn. v. Regents of the 

University of California 79 Cal. App. 4th 542, 550 (2000). The ban prohibits corporations that contract 

with doctors from making decisions that doctors should be making—e.g, medical decisions for their 

patients—and courts therefore examine whether the doctor or the corporation is making the health care 

decisions to determine whether the ban has been violated. See Los Angeles County v. Ford 121 Cal. 

App. 2d 407, 414 (1953). For example, in Ford, the issue was whether contracts between Los Angeles 

County and two medical schools for provision of medical services to county hospitals violated the ban. 

Id. at 408. The court held that the contracts did not give rise to the corporate practice of medicine 

because the services would be “furnished by medical practitioners” and “[t]he actual diagnosis and 

treatment of patients” was left to “licensed physician[s].” Id. at 414. The contracts at issue merely 

provided that the medical schools would provide medical services, but they did not mandate how doctors 

were to perform the services. Id.  

By contrast, here, when Defendant invokes religious doctrine as the basis for refusing to 

authorize treating physicians to perform immediate postpartum tubal ligation that the physicians deem 

medically indicated, Defendant is subordinating the medical judgment of these licensed physicians to its 

corporate, nonmedical judgment. Moreover, by overriding the medical judgment of physicians with 

respect to the specific procedure of immediate postpartum tubal ligation, Defendant is also preventing 
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these physicians from providing the standard of care for their patients.15  Jackson Decl. ¶ 7, Van Kirk 

Decl. ¶¶ 7, 12. 

3. By Authorizing Doctors To Perform Some Sterilization Procedures but 
Refusing To Authorize Others on Nonmedical, Religious Grounds, 
Defendant Is in Violation of California Law on Sterilization Access. 

California law explicitly prohibits health care institutions from imposing nonmedical 

barriers to postpartum tubal ligation that doctors and their patients deem appropriate. Health and Safety 

Code Section 1258 provides in relevant part that “[n]o health facility which permits sterilization for 

contraceptive purposes . . . shall require the individual upon whom such a sterilization operation is to be 

performed to meet any special nonmedical qualifications, which are not imposed on individuals seeking 

other types of operations in the health facility.” Id. Examples of prohibited nonmedical qualifications 

“shall include, but not be limited to, age, marital status, and number of natural children.” Id. 

MMCR authorizes tubal ligation for some women, ostensibly to prevent “risk to the 

mother in future pregnancies.” Haskett Decl. Ex. 4 at 29. These are sterilizations for contraceptive 

purposes. The term “contraceptive” means “serving to prevent pregnancy.”16 No matter how vigorously 

Defendant’s counsel argues that MMCR does not allow tubal ligation for contraceptive purposes, the 

fact that MMCR is allowing some women to obtain tubal ligation to prevent future pregnancy by simple 

definition means that MMCR is permitting tubal ligation for contraceptive purposes. 

                                                 
15 In correspondence, Defendant’s counsel suggests that Defendant cannot be violating the ban on the 
corporate practice of medicine in imposing the ERDs because doctors that contract with Defendant agree 
to the ERDS. Haskett Decl. Ex. 2 at 14. Yet doctors cannot individually choose to undermine the public 
policy embodied in the ban by “contracting away [their] independence.” 55 Ops. Cal. Attny. Gen. 103, 
107 (1972) (Attorney General Opinion concluding that a doctor’s contract under which a hospital 
“retain[ed] a certain and substantial influence over the physician’s practice” violated the ban on the 
corporate practice of medicine); see also, Contractor’s Safety Ass’n v. Cal. Comp. Ins. Co., 48 Cal. 2d 
71, 76 (1956) (contract based on an act deemed illegal by state statute held void).  
16 The American Heritage Dictionary defines contraception as “Intentional prevention of ovulation, 
fertilization of an egg cell, or implantation of a fertilized egg in the uterine wall through the use of 
various drugs, devices, sexual practices, or surgical procedures.” 
http://www.yourdictionary.com/contraception#websters. 
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Indeed, all tubal ligation is sterilization for contraceptive purposes. Jackson Decl. ¶ 6. 

From a medical perspective, the cutting and closing of the fallopian tubes serves no other function than 

to prevent a woman from getting pregnant in the future. Defendant’s counsel has also vigorously 

contended that when MMCR authorizes tubal ligation, such procedures conform to the exception 

embedded in the ERDs: that sterilization is permitted when it is “medically necessary to cure or alleviate 

a present and serious pathology.” Haskett Decl. Ex. 2 at 13, Ex. 4 at 26. Yet as opposed to a number of 

sterilizing procedures—for example, hysterectomy (or removal of the uterus), which is commonly 

performed to treat ovarian cancer—tubal ligation is only performed to prevent pregnancy. Jackson Decl. 

¶ 6. In other words, a tubal ligation is never performed to treat an underlying health condition. Id.  

California law prohibits Defendant from singling out only certain patients as justified in 

seeking immediate postpartum tubal ligations. Although Defendant’s exceptions to its ban on tubal 

ligations are cloaked in medical terms, they do precisely what the California legislature has forbidden: 

that only certain women (such as older women who have borne a number of children) are entitled to 

prevent the risks inherent in future pregnancies. Indeed, the legislative history of Health and Safety 

Code Section 1258 in many ways tracks the public policy concerns embodied in the ban on the corporate 

practice of medicine: the “central issue” was defined as “whether sterilization is a matter between an 

individual and his physician or whether a hospital or clinic has a right to impose an arbitrary standard of 

its own.” Sen. Comm. on Health and Welfare, Analysis of Sen. Bill No. 1358 (1972 Reg. Session) as 

amended May 1, 1972, p.2; see also id. (“The primary issue is whether an individual having attained the 

age of majority has a right to obtain sterilization if he so desires without encountering obstacles from the 

hospital or clinic which performs such operations. The bill recognizes the physician’s right and 

responsibility to counsel his patient on the implications of such an operation, but would prohibit 

arbitrary criteria established by hospitals and clinics.”). 



 

15 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S EX PARTE APPLICATION FOR TEMPORARY 

RESTRAINING ORDER AND ORDER TO SHOW CAUSE  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

By imposing the ERDs to prevent only some women from getting immediate postpartum 

tubal ligation, Defendant is imposing arbitrary criteria to prevent women from getting the care they and 

their physician have deemed to be in their best interests.17 

B. The Balance of Equities Favors Granting a TRO. 

The balance of harms weighs strongly in favor of granting the TRO. In balancing the two 

factors, Courts “must exercise [their] discretion in favor of the party most likely to be injured.” Robbins 

v. Superior Court, 38 Cal. 3d 199, 205-206 (1985) (citation omitted). “If the denial of an injunction 

would result in great harm to the plaintiff, and the defendants would suffer little harm if it were granted, 

then it is an abuse of discretion to fail to grant the preliminary injunction.” Id.  

Should this TRO not be granted, the harm suffered by Ms. Chamorro will greatly 

outweigh any harm to Defendant. As described above, Ms. Chamorro will not only be denied the 

standard of care for her labor and delivery by MMCR, but she will unable to obtain the standard of care, 

given the non-feasibility of her alternative options for labor and delivery. Jackson Decl. ¶¶ 7-11; 

Chamorro Decl. ¶¶ 13-14. This will leave Ms. Chamorro at greater risk for unintended pregnancy and 

its attendant risks to her health. Jackson Decl. ¶ 13. And as she will be denied the easiest and most 

effective form of permanent contraception, she will be forced to incur the extra cost, risk, and recovery 

time associated with a separate tubal ligation surgical procedure or follow a less desirable or reliable 

contraception alternative. Id.  

                                                 
17 Defendant argues that requiring it to authorize tubal ligation against the ERDs would violate its 
constitutional free exercise rights. Haskett Decl. Ex. 2 at 14. Regardless of whether an entity like 
Defendant can assert free exercise rights, holding Defendant liable here would not violate free exercise 
rights under the Federal or California Constitutions. Because the claims alleged here all arise under 
generally applicable statutes that do not single out religion for discriminatory treatment, they are subject 
to rational basis review under the Federal Free Exercise Clause. See Employment Div., Ore. Dep’t of 
Human Res. v. Smith, 494 U.S. 872 (1990). And even if heightened scrutiny were applied under the 
California Constitution, the statutes at issue are narrowly tailored to serve compelling state interests. See 
Catholic Charities of Sacramento, Inc. v. Superior Court, 32 Cal. 4th 527, 564–66 (2004) (rejecting 
Catholic Charities’ state law free exercise challenge to the Women’s Contraception Equity Act, on the 
ground that the statute is narrowly tailored to achieve the state’s compelling interest in ensuring that 
women receive “equitable treatment with respect to health benefits”). 
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